West Virginia Code §21-5-14

WEST VIRGINIA CODE: §21-5-14

§21-5-14. Employer’s bond for wages and benefits.

(a) Bond required. — With the exception of those who have been doing business in this state
actively and actually engaged in construction work, or the severance, production or
transportation of minerals for at least one year next preceding the posting of the bond
required by this section, every employer, person, firm or corporation engaged in or about to
engage in construction work, or the severance, production or transportation (excluding
railroads and water transporters) of minerals, shall, prior to engaging in any construction
work, or the severance, production or transportation of minerals, furnish a bond on a form
prescribed by the commissioner, payable to the State of West Virginia, with the condition
that the person, firm or corporation pay the wages and fringe benefits of his or her or its
employees when due. The amount of the bond shall be equal to the total of the employer’s
gross payroll for four weeks at full capacity or production, plus fifteen percent of the said
total of employer’s gross payroll for four weeks at full capacity or production. The amount of
the bond shall increase or decrease as the employer’s payroll increases or decreases:
Provided, That the amount of the bond shall not be decreased, except with the
commissioner’s approval and determination that there are not outstanding claims against
the bond: Provided, however, That if the employer, person, firm or corporation meets one of
the following, then such employer, person, firm or corporation shall be exempt from the
requirements of this subsection:

(1) Has been in business in another state for at least five years;
(2) Has at least $100,000 in assets; or
(3) Is a subsidiary of a parent company that has been in business for at least five years.

(b) Waiver. — The commissioner shall waive the posting of any bond required by subsection
(a) of this section upon his or her determination that an employer is of sufficient financial
responsibility to pay wages and fringe benefits. The commissioner shall promulgate rules
and regulations according to the provisions of chapter twenty-nine-a of this code which
prescribe standards for the granting of such waivers.

(c) Form of bond; filing in office of circuit clerk. — The bond may include, with the approval
of the commissioner, surety bonding, collateral bonding (including cash and securities),
letters of credit, establishment of an escrow account or a combination of these methods. The
commissioner shall accept an irrevocable letter of credit in lieu of any other bonding
requirement. If collateral bonding is used, the employer may deposit cash, or collateral
securities or certificates as follows: Bonds of the United States or its possessions, or of the
federal land bank, or of the homeowner’s loan corporation; full faith and credit general
obligation bonds of the State of West Virginia or other states, and of any county, district or
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municipality of the State of West Virginia or other states; or certificates of deposit in a bank
in this state, which certificates shall be in favor of the state. The cash deposit or market
value of such securities or certificates shall be equal to or greater than the sum of the bond.
The commissioner shall, upon receipt of any such deposit of cash, securities or certificates,
promptly place the same with the State Treasurer whose duty it shall be to receive and hold
the same in the name of the state in trust for the purpose for which such deposit is made.
The employer making the deposit shall be entitled from time to time to receive from the
State Treasurer, upon the written approval of the commissioner, the whole or any portion of
any cash, securities or certificates so deposited, upon depositing with him or her in lieu
thereof, cash or other securities or certificates of the classes herein specified having value
equal to or greater than the sum of the bond. The commissioner shall cause a copy of the
bond to be filed in the office of the clerk of the county commission of the county wherein the
person, firm or corporation is doing business to be available for public inspection.

(d) Employee cause of action. — Notwithstanding any other provision in this article, any
employee, whose wages and fringe benefits are secured by the bond, as specified in
subsection (c) of this section, has a direct cause of action against the bond for wages and
fringe benefits that are due and unpaid.

(e) Action of commissioner. — Any employee having wages and fringe benefits unpaid may
inform the commissioner of the claim for unpaid wages and fringe benefits and request
certification thereof. If the commissioner, upon notice to the employer and investigation,
finds that such wages and fringe benefits or a portion thereof are unpaid, he or she shall
make demand of such employer for the payment of such wages and fringe benefits. If
payment for such wages and fringe benefits is not forthcoming within the time specified by
the commissioner, not to exceed thirty days, the commissioner shall certify such claim or
portion thereof, and forward the certification to the bonding company or the State
Treasurer, who shall provide payment to the affected employee within fourteen days of
receipt of such certification. The bonding company, or any person, firm or corporation
posting a bond, thereafter shall have the right to proceed against a defaulting employer for
that part of the claim the employee paid. The procedure specified herein shall not be
construed to preclude other actions by the commissioner or employee to seek enforcement
of the provisions of this article by any civil proceedings for the payment of wages and fringe
benefits or by criminal proceedings as may be determined appropriate.

(f) Posting and reporting by employer. — With the exception of those exempt under
subsection (a) of this section, any employer who is engaged in construction work or the
severance, production or transportation (excluding railroad and water transporters) of
minerals shall post the following in a place accessible to his or her or its employees:

(1) A copy of the bond or other evidence of surety specifying the number of employees
covered as provided under subsection (a) of this section, or notification that the posting of a
bond has been waived by the commissioner; and

(2) A copy of the notice in the form prescribed by the commissioner regarding the duties of
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employers under this section. During the first year that any person, firm or corporation is
doing business in this state in construction work, or in the severance, production or
transportation of minerals, such person, firm or corporation shall on or before February 1,
May, August and November of each calendar year file with the department a verified
statement of the number of employees, or a copy of the quarterly report filed with the
Bureau of Employment Programs showing the accurate number of employees, unless the
commissioner waives the filing of the report upon his or her determination that the person,
firm or corporation is of sufficient stability that the reporting is unnecessary.

(g) Termination of bond. — The bond may be terminated, with the approval of the
commissioner, after an employer submits a statement, under oath or affirmation lawfully
administered, to the commissioner that the following has occurred: The employer has ceased
doing business and all wages and fringe benefits have been paid, or the employer has been
doing business in this state for at least one year and has paid all wages and fringe benefits.
The approval of the commissioner will be granted only after the commissioner has
determined that the wages and fringe benefits of all employees have been paid. The bond
may also be terminated upon a determination by the commissioner that an employer is of
sufficient financial responsibility to pay wages and fringe benefits.
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