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§24-1-1. Legislative purpose and policy; plan for internal reorganization;
promulgation of plan as rule; cooperation with Joint Committee on Government and
Finance.

(a) It is the purpose and policy of the Legislature in enacting this chapter to confer upon the
Public Service Commission of this state the authority and duty to enforce and regulate the
practices, services and rates of public utilities in order to:

(1) Ensure fair and prompt regulation of public utilities in the interest of the using and
consuming public;

(2) Provide the availability of adequate, economical and reliable utility services throughout
the state;

(3) Encourage the well-planned development of utility resources in a manner consistent with
state needs and in ways consistent with the productive use of the state's energy resources,
such as coal;

(4) Ensure that rates and charges for utility services are just, reasonable, applied without
unjust discrimination or preference, applied in a manner consistent with the purposes and
policies set forth in article two-a of this chapter and based primarily on the costs of
providing these services;

(5) Encourage energy conservation and the effective and efficient management of regulated
utility enterprises; and

(6) Encourage removal of artificial barriers to rail carrier service, stimulate competition,
stimulate the free flow of goods and passengers throughout the state and promote the
expansion of the tourism industry, thereby improving the economic condition of the state.

(b) The Legislature creates the Public Service Commission to exercise the legislative powers
delegated to it. The Public Service Commission is charged with the responsibility for
appraising and balancing the interests of current and future utility service customers, the
general interests of the state's economy and the interests of the utilities subject to its
jurisdiction in its deliberations and decisions.

(c) The Legislature directs the Public Service Commission to identify, explore and consider
the potential benefits or risks associated with emerging and state-of-the-art concepts in
utility management, rate design and conservation. The commission may conduct inquiries
and hold hearings regarding such concepts in order to provide utilities subject to its
jurisdiction and other interested persons the opportunity to comment and shall report to the
Governor and the Legislature regarding its findings and policies to each of these areas not
later than the first day of the regular session of the Legislature in the year 1985, and every
two years thereafter.

(d) It is legislative policy to ensure that the Legislature and the general public become better
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informed regarding the regulation of public utilities in this state and the conduct of the
business of the Public Service Commission. To aid in the achievement of this policy, the
Public Service Commission annually shall present to the Joint Committee on Government and
Finance, created by article three, chapter four of this code, or a subcommittee designated by
the joint committee, a management summary report which describes in a concise manner:

(1) The major activities of the commission for the year especially as such activities relate to
the implementation of the provisions of this chapter;

(2) Important policy decisions reached and initiatives undertaken during the year;

(3) The current balance of supply and demand for natural gas and electric utility services in
the state and forecast of the probable balance for the next ten years; and

(4) Other information considered by the commission to be important including
recommendations for statutory reform and the reasons for such recommendations.

(e) In addition to any other studies and reports required to be conducted and made by the
Public Service Commission pursuant to any other provision of this section, the commission
shall study and initially report to the Legislature no later than the first day of the regular
session of the Legislature in the year 1980 upon:

(1) The extent to which natural gas wells or wells heretofore supplying gas utilities in this
state have been capped off or shut in; the number of such wells; their probable extent of
future production and the reasons given and any justification for capping off or shutting in
such wells; the reasons, if any, why persons engaged or heretofore engaged in the
development of gas wells in this state or the Appalachian areas have been discouraged from
drilling, developing or selling the production of such wells; and whether there are fixed
policies by any utility or group of utilities to avoid the purchase of natural gas produced in
the Appalachian region of the United States generally and in West Virginia specifically.

(2) The extent of the export and import of natural gas utility supplies in West Virginia.

(3) The cumulative effect of the practices mentioned in subdivisions (1) and (2) of this
subsection upon rates theretofore and hereafter charged gas utility customers in West
Virginia. In carrying out the provisions of this section the commission shall have jurisdiction
over such persons, whether public utilities or not, as may be in the opinion of the
commission necessary to the exercise of its mandate and may compel attendance before it,
take testimony under oath and compel the production of papers or other documents. Upon
reasonable request by the commission, all other state agencies shall cooperate with the
commission in carrying out the provisions and requirements of this subsection.

(f) No later than the first day of the regular session of the Legislature in the year 1980, the
Public Service Commission shall submit to the Legislature a plan for internal reorganization
which plan shall specifically address the following:
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(1) A division within the Public Service Commission which shall include the office of the
commissioners, the hearing examiners and such support staff as may be necessary to carry
out the functions of decisionmaking and general supervision of the commission, which
functions shall not include advocacy in cases before the commission;

(2) The creation of a division which shall act as an advocate for the position of and in the
interest of all customers;

(3) The means and procedures by which the division to be created pursuant to the provisions
of subdivision (2) of this subsection shall protect the interests of each class of customers and
the means by which the commission will assure that such division will be financially and
departmentally independent of the division created by subdivision (1) of this subsection;

(4) The creation of a division within the Public Service Commission which shall assume the
duties and responsibilities now charged to the commissioners with regard to motor carriers
which division shall exist separately from those divisions set out in subdivisions (1) and (2) of
this subsection and which shall relieve the commissioners of all except minimal
administrative responsibilities as to motor carriers and which plan shall provide for a
hearing procedure to relieve the commissioners from hearing motor carrier cases;

(5) Which members of the staff of the Public Service Commission shall be exempted from the
salary schedules or pay plan adopted by the Civil Service Commission and identify such staff
members by job classification or designation, together with the salary or salary ranges for
each such job classification or designation;

(6) The manner in which the commission will strengthen its knowledge and independent
capacity to analyze key conditions and trends in the industries it regulates extending from
general industry analysis and supply-demand forecasting to continuing and more thorough
scrutiny of the capacity planning, construction management, operating performance and
financial condition of the major companies within these industries.

Such plan shall be based on the concept that each of the divisions mentioned in subdivisions
(1), (2) and (4) of this subsection shall exist independently of the others and the plan shall
discourage ex parte communications between them by such means as the commission shall
direct, including, but not limited to, separate clerical and professional staffing for each
division. Further, the Public Service Commission is directed to incorporate within the said
plan to the fullest extent possible the recommendations presented to the subcommittee on
the Public Service Commission of the Joint Committee on Government and Finance in a final
report dated February, 1979, and entitled A Plan for Regulatory Reform and Management
Improvement.

The commission shall, before January 5, 1980, adopt said plan by order, which order shall
promulgate the same as a rule of the commission to be effective upon the date specified in
said order, which date shall be no later than December 31, 1980. Certified copies of such

order and rule shall be filed on the first day of the 1980 regular session of the Legislature,
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by the chairman of the commission with the clerk of each house of the Legislature, the
Governor and the Secretary of State. The chairman of the commission shall also file with the
office of the Secretary of State the receipt of the clerk of each house and of the Governor,
which receipt shall evidence compliance with this section.

Upon the filing of a certified copy of such order and rule, the clerk of each house of the
Legislature shall report the same to their respective houses and the presiding officer thereof
shall refer the same to appropriate standing committee or committees.

Within the limits of funds appropriated therefor, the rule of the Public Service Commission
shall be effective upon the date specified in the order of the commission promulgating it
unless an alternative plan be adopted by general law or unless the rule is disapproved by a
concurrent resolution of the Legislature adopted prior to adjournment sine die of the regular
session of the Legislature to be held in the year 1980: Provided, That if such rule is approved
in part and disapproved in part by a concurrent resolution of the Legislature adopted prior
to such adjournment, such rule shall be effective to the extent and only to the extent that the
same is approved by such concurrent resolution.

The rules promulgated and made effective pursuant to this section shall be effective
notwithstanding any other provisions of this code for the promulgation of rules or
regulations.

(g) The Public Service Commission is hereby directed to cooperate with the Joint Committee
on Government and Finance of the Legislature in its review, examination and study of the
administrative operations and enforcement record of the Railroad Safety Division of the
Public Service Commission and any similar studies.

(h) (1) The Legislature hereby finds that rates for natural gas charged to customers of all
classes have risen dramatically in recent years to the extent that such increases have
adversely affected all customer classes. The Legislature further finds that it must take action
necessary to mitigate the adverse consequences of these dramatic rate increases.

(2) The Legislature further finds that the practices of natural gas utilities in purchasing high-
priced gas supplies, in purchasing gas supplies from out-of-state sources when West Virginia
possesses abundant natural gas, and in securing supplies, directly or indirectly, by
contractual agreements including take-or-pay provisions, indefinite price escalators or most-
favored nation clauses have contributed to the dramatic increase in natural gas prices. It is
therefore the policy of the Legislature to discourage such purchasing practices in order to
protect all customer classes.

(3) The Legislature further finds that it is in the best interests of the citizens of West Virginia
to encourage the transportation of natural gas in intrastate commerce by interstate or
intrastate pipelines or by local distribution companies in order to provide competition in the
natural gas industry and in order to provide natural gas to consumers at the lowest possible
price.
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(i) The Legislature further finds that transactions between utilities and affiliates are a
contributing factor to the increase in natural gas and electricity prices and tend to confuse
consideration of a proper rate of return calculation. The Legislature therefore finds that it is
imperative that the Public Service Commission have the opportunity to properly study the
issue of proper rate of return for lengthy periods of time and to limit the return of a utility to
a proper level when compared to return or profit that affiliates earn on transactions with
sister utilities.

(j) The Legislature further finds that water and sewer utilities that are political subdivisions
of the state providing separate or combined services and having at least four thousand five
hundred customers and annual gross revenues of $3 million or more are most fairly and
effectively regulated by the local governing body with respect to rates, borrowing and
capital projects. Therefore, notwithstanding any contrary provisions of this section, the
jurisdiction of the Public Service Commission over water and sewer utilities that are political
subdivisions of the state is limited to that granted specifically in this code.

(k) The Legislature further finds that an adequate cash working capital fund is essential to
allow water and sewer utilities that are political subdivisions of the state to deliver
continuous and compliant service. Therefore, these utilities shall maintain a working capital
reserve in an amount of no less than one eighth of actual annual operation and maintenance
expense. This reserve shall be separate and distinct from and in addition to any repair and
replacement fund that may be required by bond covenants.
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§24-1-1a. Supplemental rule for reorganization; certain reports to be made to the
Legislature; filing of such rule and reports and the procedure therefor.

(a) The Public Service Commission shall submit to the Legislature a supplemental rule for
reorganization to supplement General Order No. 195, Rule for Reorganization, previously
submitted to the Legislature on the first day of the 1980 regular session. Such supplemental
rule shall specifically address and incorporate to the fullest extent possible each matter
disapproved in a concurrent resolution of the Legislature adopted at its 1980 regular session
approving in part and disapproving in part the said General Order No. 195, Rule for
Reorganization.

(b) The commission shall before January 2, 1981, adopt such supplemental rule by order,
which order shall promulgate the same as a rule of the commission to be effective upon the
date specified in said order, which date shall be no later than December 31, 1981. Certified
copies of such order and rule shall be filed on the first day of the 1981 regular session of the
Legislature, by the chairman of the commission with the clerk of each house of the
Legislature, the Governor and the Secretary of State. The chairman of the commission shall
also file with the office of the Secretary of State the receipt of the clerk of each house and of
the Governor, which receipt shall evidence compliance with this section.

Upon the filing of a certified copy of such order and rule, the clerk of each house of the
Legislature shall report the same to their respective houses and the presiding officer thereof
shall refer the same to appropriate standing committee or committees.

Within the limits of funds appropriated therefor, the rule of the Public Service Commission
adopted pursuant to this section shall be effective upon the date specified in the order of the
commission promulgating it unless an alternative plan be adopted by general law or unless
the rule is disapproved by a concurrent resolution of the Legislature adopted prior to
adjournment sine die of the regular session of the Legislature to be held in the year 1981:
Provided, That if such rule is approved in part and disapproved in part by a concurrent
resolution of the Legislature adopted prior to such adjournment, such rule shall be effective
to the extent and only to the extent that the same is approved by such concurrent resolution.

The rule promulgated and made effective pursuant to this section shall be effective
notwithstanding any other provision of this code for the promulgation of rules or regulations.

(c) In addition to filing the supplemental rule for reorganization as provided for in subsection
(a) of this section, the chairman of the Public Service Commission shall also file, according to
procedure provided in subsection (b) of this section, those additional reports set forth in the
concurrent resolution referred to in subsection (a) of this section.

(d) The Public Service Commission may include in such supplemental rule an itemization of
which members of the staff of the Public Service Commission required for the consumer
advocate division shall be exempted from the salary schedules or any plan adopted by the
civil service commission and identify such staff members by job classification or designation,
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together with the salary or salary ranges for each job classification or designation.
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§24-1-1b. Supplemental rule for reorganization.

The Public Service Commission shall, by general order, create a division within its staff
which shall, upon written request of the governing body of a political subdivision that
operates a water and/or sewer utility, provide legal, operational, engineering, financial,
ratemaking and accounting advice and assistance to water and/or sewer utilities that are
political subdivisions of the state and may perform or participate in the studies required
under section one-b, article thirteen-a, chapter sixteen of this code.
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§24-1-1c. Legislative findings.
The Legislature finds:

(1) Helping retail electric customers invest in and install solar photovoltaic energy facilities
of their choice on their properties is in the public interest;

(2) Free-market financing may provide more customers with opportunities to install solar
photovoltaic energy facilities;

(3) Installation of solar photovoltaic energy facilities will stabilize long-term energy costs
making the state more attractive for industry and commercial investment;

(4) Financing arrangements, including those in which payments are based on the
performance and output of the solar photovoltaic energy facility installed on the property of
a retail electric customer, will help reduce or eliminate upfront costs involved in the
investments and installation by the customers; and

(5) Individuals and entities which offer or receive these types of financing arrangements
should not be considered or treated as public utilities.
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§24-1-1d. Additional Legislative findings related to the coal industry.
The Legislature finds that:
(1) Over 600 coal-fired electric units nationally have been forced to close;

(2) Eighteen coal-fired electric units within West Virginia’s borders have been forced to
close;

(3) Markets for West Virginia coal have been severely diminished due to the closure of
regional coal plants to the point that West Virginia coal shipments have been reduced from
162 coal plants a decade ago to only 43 plants today;

(4) West Virginia coal mines are forced to close, resulting in West Virginia coal miners being
out of work, compromising homeland security and defense measures, and threatening grid
stability and resiliency;

(5) It is imperative the State of West Virginia take immediate steps to reverse these
undesirable trends to ensure that no more coal-fired plants close, no additional jobs are lost,
and long-term state prosperity is maintained;

(6) Throughout the past decade, no group has been hit harder by the decline of coal than
West Virginia’s coal miners and their families. Many coal miners are struggling to make ends
meet and provide for their families;

(7) In addition to working toward sustaining coal employment levels and coal-based, electric
generation, the State of West Virginia should take immediate steps to provide education,
training, and retraining opportunities for displaced coal miners and their families;

(8) West Virginia coal-fired power plants should continue to provide base load generation
critical for maintaining slow, steady generation that produces power on a continuous cycle,
ensures grid stability, and protects against overloads and power shortages;

(9) West Virginia coal and electricity generated in West Virginia are relied upon throughout
a multi-state region, thus playing a vital role in regional homeland security;

(10) West Virginia’s coal fleet, comprised of nine individual plants and 25 units, is fueled on
average by a total of 25 million tons annually; accounts for over $2 billion of economic
activity; and sustains approximately 3,500 mining jobs, 2,000 plant worker jobs, thousands
of downstream and indirect local and surrounding county jobs, and hundreds of millions of
dollars of payroll and tax dollars;

(11) The role of West Virginia and West Virginia coal in regional homeland security is of
paramount importance; thus, it is incumbent for our state to continue to provide leadership
in this increasingly critical area in order to sustain and protect our regional electric supplies;
and
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(12) Public electric utilities in West Virginia should be encouraged to operate their coal-fired
plants at maximum reasonable output and for the duration of the life of the plants.
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§24-1-2. Definitions.

Except where a different meaning clearly appears from the context, the following words
when used in this chapter, shall mean:

“Commission” or “Public Service Commission” means the Public Service Commission of West
Virginia.

“Customer” means any person, firm, corporation, municipality, public service district, or any
other entity who purchases a product or services of any utility and shall include any person,
firm, corporation, municipality, public service district, or any other entity who purchases the
services or product for resale.

“Governing body” means the municipal body charged with the authority and responsibility of
enacting ordinances of the municipality, as defined in §8-1-2 of this code, or a public service
board of a public service district, as defined in §16-13A-3 of this code.

“Public utility” means any person or persons, or association of persons, however associated,
whether incorporated or not, including municipalities, engaged in any business, whether
herein enumerated or not, which is, or shall hereafter be held to be, a public service:
Provided, That “public utility” does not include individuals or entities owning a solar
photovoltaic energy facility located on and designed to meet only the electrical needs of the
premises of a retail electric customer, the output of which is subject to a power purchase
agreement with the retail electric customer, subject to §24-2-1(a) of this code.
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§24-1-3. Commission continued; membership; chairman; compensation; quorum.

(a) The Public Service Commission of West Virginia is continued and directed as provided by
this chapter, chapter twenty-four-a, chapter twenty-four-b and chapter twenty-four-d of this
code. The Public Service Commission may sue and be sued by that name.

(b) The Public Service Commission shall consist of three members who shall be appointed by
the Governor, with the advice and consent of the Senate. The commissioners shall be
citizens and residents of this state and at least one of them shall be duly licensed to practice
law in West Virginia, with not less than ten years’ actual work experience in the legal
profession as a member of a State Bar.

(c) No more than two of the commissioners shall be members of the same political party.

(d) Each commissioner shall, before entering upon the duties of his or her office, take and
subscribe to the oath provided by section five, article IV of the Constitution of West Virginia.
The oath shall be filed in the office of the Secretary of State.

(e) The Governor shall designate one of the commissioners to serve as chairman at the
Governor’s will and pleasure. The chairman shall be the chief administrative officer of the
commission. The Governor may remove any commissioner only for incompetency, neglect of
duty, gross immorality, malfeasance in office or violation of subsections (g) and (h) of this
section.

(f) Upon expiration of the terms, appointments are for terms of six years, except that an
appointment to fill a vacancy is for the unexpired term only.

(g) No person while in the employ of, or holding any official relation to, any public utility
subject to the provisions of this chapter or holding any stocks or bonds of a public utility
subject to the provisions of this chapter or who is pecuniarily interested in a public utility
subject to the provisions of this chapter may serve as a member of the commission or as an
employee of the commission.

(h) Nor may any commissioner be a candidate for or hold public office or be a member of any
political committee while acting as a commissioner; nor may any commissioner or employee
of the commission receive any pass, free transportation or other thing of value, either
directly or indirectly, from any public utility or motor carrier subject to the provisions of this
chapter. In case any of the commissioners becomes a candidate for any public office or a
member of any political committee, the Governor shall remove him or her from office and
shall appoint a new commissioner to fill the vacancy created.

(i) The annual salary of each commissioner provided in section two-a, article seven, chapter
six of this code shall be paid at least twice per month from the special funds in the
percentages that follow:

(1) From the Public Service Commission Fund collected under the provisions of section six,
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article three of this chapter, eighty percent;

(2) From the Public Service Commission Motor Carrier Fund collected under the provisions
of section six, article six, chapter twenty-four-a of this code, seventeen percent; and

(3) From the Public Service Commission Gas Pipeline Safety Fund collected under the
provisions of section three, article five, chapter twenty-four-b of this code, three percent.

(j) In addition to the salary provided for all commissioners in section two-a, article seven,
chapter six of this code, the chairman of the commission shall receive $5,000 per annum to
be paid at least twice per month from the Public Service Commission Fund collected under
the provisions of section six, article three of this chapter.

August 5, 2026 Page 15 of 303 §24



West Virginia Code §24

§24-1-4. Appointment, duties and compensation of secretary and other employees;
hearings generally; public comment; outside employment by certain employees
prohibited.

The commission shall appoint a secretary and such other employees as may be necessary to
carry out the provisions of this chapter and shall fix their respective salaries or
compensations. It shall be the duty of the secretary to keep a full and true record of all
proceedings, acts, orders and judgments of the commission, to issue all necessary process,
returns and notices, to keep all books, maps, documents and papers ordered filed by the
commission, and all orders made by the commission or approved and confirmed by it and
ordered to be filed; and he shall be responsible to the commission for the safe custody and
preservation of all such documents in his office. He may administer oaths in all parts of the
state, so far as the exercise of such power is properly incidental to the performance of his
duty or that of the commission.

The commission may designate such of its employees as it deems necessary to hold hearings,
held or required by this chapter, and to take evidence at such hearings, which employees are
hereby empowered to subpoena witnesses, administer oaths, take testimony, require the
production of documentary evidence and exercise such other powers and perform such other
duties as may be delegated to them and required by the commission, in any proceeding or
examination instituted or conducted by the commission under this chapter, at any
designated place of hearing within the state.

The commission shall provide a web site to accept comments from West Virginia residents
regarding any matter under the auspices of the commission or before the commission. The
commission staff shall report to the full commission all comments and suggestions received
through the web site.

Any commissioner or person employed by the commission other than on a part-time basis
shall devote full time to the performance of his duties as such commissioner or employee
during the regular working hours as set by the commission.
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§24-1-5. Seal to be adopted; collection and disposition of fees.

The commission shall adopt a seal which shall be affixed to all papers under such regulations
as the commission may prescribe. The commission shall likewise prescribe a schedule of fees
to be charged for the certification of all records and papers, and sums to be paid witnesses
and other costs necessary and incident to hearings before it and order the same paid by the
unsuccessful party. All sums collected by the secretary, except witness fees, shall be paid by
him into the State Treasury and be credited to the Public Service Commission fund provided
for in section six, article three of this chapter. The witness fee shall be paid to the person to
whom they are allowed. The sums to be paid into the Public Service Commission fund
representing the collection of any month shall be so paid on or before the tenth of the
following month.
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§24-1-6. Office of commission; time and place of hearings; number of
commissioners required for taking action.

The general office of the commission shall be kept at the seat of government and in charge
of the secretary or his or her deputy. Hearings and the taking of evidence may be had at
such times and places and in such manner in each particular case as the commission may
designate. If the sole purpose of the hearing is to receive public comment or protest, then
not less than one commissioner is required to be present.

The concurrent judgment of two of the commissioners, when in session as the commission,
shall be deemed the action of the commission, and a vacancy in the commission shall not
affect the right or duty of the remaining commissioners to function as a commission.

August 5, 2026 Page 18 of 303 §24



West Virginia Code §24

§24-1-7. Rules of procedure; commission not bound by rules of evidence or
pleadings; inscription on, use of and judicial notice of seal.

The commission shall prescribe such rules and regulations as may be necessary to carry out
the provisions of this chapter, including rules of procedure and for taking evidence in all
matters that may come before it, and enter such orders as may be just and lawful: Provided,
That no such rule or regulation shall be effective unless promulgated pursuant to the
provisions of sections one through ten, article three, chapter twenty-nine-a of this code:
Provided, however, That no such rule or regulation shall become effective until sixty days
after its final adoption or until the effective date proposed by the commission, whichever is
later: Provided further, That any rules and regulations promulgated prior to the effective
date of this section shall remain in full force and effect unless changed, modified or repealed
in accordance herewith. The rules and regulations promulgated hereunder by the Public
Service Commission shall not be subject to the legislative rule-making review procedures
established in sections eleven through fifteen, article three, chapter twenty-nine-a of this
code. In the investigations, preparations and hearings of cases, the commission shall not be
bound by the technical rules of pleading and evidence, but in that respect it may exercise
such discretion as will facilitate its efforts to understand and learn all the facts bearing upon
the right and justice to the matters before it.

Meetings of the commission wherein the sole purpose is to decide or deliberate toward a
decision on any matter are exempt from the requirements of article nine-a, chapter six of
this code, any other provision of this code to the contrary notwithstanding.

All orders of the commission shall set forth separately findings of facts and conclusions of
law, which findings of fact shall make specific reference to the evidence in the record which
supports such findings.

The commission shall have a seal bearing the following inscription: "The Public Service
Commission of West Virginia." The seal shall be affixed to all writs and authentications of
copies of records, and to such other instruments as the commission shall direct. All courts
shall take judicial notice of said seal.
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§24-1-8. Legal counsel for the commission.

The commission may employ counsel to represent it in proceedings before it on application,
complaint, or otherwise, and proceedings of any nature in any and all courts or before
administrative or executive boards and to act as legal advisers to the commission in all
matters for which their services, in the opinion of the commission, are required. The
compensation of such counsel shall be fixed by the commission and shall be paid as are other
employees of the commission. The commission shall notify the Attorney General of any
action or suit brought against the commission.
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§24-1-9. Recommended decision by hearing commissioner, hearing examiner or
panel.

(a) Any order recommended by a single hearing commissioner, a hearing examiner or a
panel consisting of a hearing examiner and a single commissioner with respect to any matter
referred for hearing shall be in writing and shall set forth separately findings of fact and
conclusions of law, which findings of fact shall make specific reference to the evidence in the
record which supports such findings and shall be filed with the commission. A copy of such
recommended order shall be served upon the parties who have appeared in the proceeding.

(b) Before any order is recommended, the parties shall be afforded an opportunity to submit,
within the time prescribed by the hearing commissioner, hearing examiner or panel,
proposed findings of fact and conclusions of law and briefs.

(c) The commission shall serve a copy of the recommended order on the parties by one of the
following means:

(1) By U.S. mail; or

(2) By electronic transmission: Provided, That the party has the capability to receive the
electronic transmission, has furnished an electronic address and has agreed in writing to
accept recommended orders electronically. Electronic transmissions shall contain a “return
receipt” or “read receipt” mechanism to assure that a recommended order was received by
the party: Provided, however, That if the commission does not receive a confirmatory
electronic transmission acknowledging the recommended order was received by the party,
via return receipt, read receipt or electronic mail, within three business days of service, the
commission shall serve the recommended order by U.S. mail.

(d) Service is complete when the recommended order is placed in the mail or transmitted
electronically to the party.

(e) Within the time prescribed, the parties shall be afforded an opportunity to file exceptions
to the recommended order and a brief in support, provided the time fixed is not less than
fifteen days from the date of service of such recommended order.

(f) In all proceedings in which exceptions have been filed to a recommended order, the
commission, before issuing its final order, may afford the parties an opportunity for oral
argument. When exceptions are filed, the commission shall consider the exceptions. If
sufficient reason appears for the exceptions, the commission may grant the review or make
an order or hold or authorize further hearings or proceedings. The commission, after review,
upon the whole record, or as supplemented by a further hearing, shall decide the matter in
controversy and make appropriate order thereon.

(g) When no exceptions are filed within the time specified, the recommended order shall
become the order of the commission five days following the expiration of the period for filing
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exceptions unless the order is stayed or postponed by the commission: Provided, That the
commission may, on its own motion before the order becomes the order of the commission,
review any matter and take action as if exceptions had been filed.

(h) The commission, a hearing commissioner, a hearing examiner or panel to whom a matter
is referred may expedite the hearing and decision of any case, if the public interest requires,
by the use of pretrial conferences, stipulations and agreements, prepared testimony,
depositions, daily transcripts of evidence, trial briefs and oral argument in lieu of briefs.
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§24-1-10.
Repealed.

Acts, 2010 Reg. Sess., Ch. 32.

August 5, 2026 Page 23 of 303 §24



West Virginia Code §24

§24-2-1. Jurisdiction of commission; waiver of jurisdiction.

(a) The jurisdiction of the commission extends to all public utilities in this state and includes
any utility engaged in any of the following public services:

(1) Common carriage of passengers or goods, whether by air, railroad, street railroad,
motor, or otherwise, by express or otherwise, by land, water, or air, whether wholly or partly
by land, water, or air;

(2) Transportation of oil, gas, or water by pipeline;

(3) Transportation of coal and its derivatives and all mixtures and combinations thereof with
other substances by pipeline;

(4) Sleeping car or parlor car services;
(5) Transmission of messages by telephone, telegraph, or radio;

(6) Generation and transmission of electrical energy by hydroelectric or other utilities for
service to the public, whether directly or through a distributing utility;

(7) Supplying water, gas, or electricity by municipalities or others: Provided, That natural
gas producers who provide natural gas service to not more than 25 residential customers are
exempt from the jurisdiction of the commission with regard to the provisions of the
residential service: Provided, however, That upon request of any of the customers of the
natural gas producers, the commission may, upon good cause being shown, exercise
authority as the commission may consider appropriate over the operation, rates, and charges
of the producer and for the length of time determined proper by the commission: Provided
further, That the provision of a solar photovoltaic energy facility located on and designed to
meet only the electrical needs of the premises of a retail electric customer, the output of
which is subject to a power purchase agreement (PPAs) with the retail electric customer,
shall not constitute a public service, subject to the following conditions and limitations:

(i) PPAs must be 11 point font or larger;

(ii) The aggregate of all PPAs and net metering arrangements in the state for any utility shall
not exceed three percent of the utility’s aggregate customer peak demand in the state
during the previous year;

(iii) There shall be individual customer on-site generator limits of designing the photovoltaic
energy facility to meet only the electrical needs of the premises of the retail electric
customer and which in no case shall exceed 50kW for residential customers, 1,000 kW for
commercial customers, and 2,000 kW for industrial customers;

(iv) Customers who enter into PPAs relating to photovoltaic facilities are to notify the utility
of its intent to enter into a transaction. In response, the utility shall notify within 30 days if
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any of the caps have been reached. If the utility does not respond within 30 days, the
generator may proceed and the caps will be presumed not to have been reached; and

(v) The Public Service Commission may promulgate rules to govern and implement the
provisions of interconnections for PPAs, except the PSC does not have authority over the
power rates for the arrangements between the on-site generator and the customer;

(8) Sewer systems servicing 25 or more persons or firms other than the owner of the sewer
systems: Provided, That if a public utility other than a political subdivision intends to provide
sewer service by an innovative, alternative method, as defined by the federal Environmental
Protection Agency, the innovative, alternative method is a public utility function and subject
to the jurisdiction of the Public Service Commission, regardless of the number of customers
served by the innovative, alternative method;

(9) Any public service district created under the provisions of §16-13A-1 et seq. of this code,
except that the Public Service Commission has no jurisdiction over the provision of
stormwater services by a public service district;

(10) Toll bridges located more than five miles from a toll-free bridge which crosses the same
body of water or obstacle, wharves, ferries; solid waste facilities; and

(11) Any other public service.

(b) The jurisdiction of the commission over political subdivisions of this state providing
separate or combined water and/or sewer services and having at least 4,500 customers and
annual combined gross revenues of $3 million or more that are political subdivisions of the
state is limited to:

(1) General supervision of public utilities, as granted and described in §24-2-5 of this code;

(2) Regulation of measurements, practices, acts, or services, as granted and described in
§24-2-7 of this code;

(3) Regulation of a system of accounts to be kept by a public utility that is a political
subdivision of the state, as granted and described in §24-2-8 of this code;

(4) Submission of information to the commission regarding rates, tolls, charges, or practices,
as granted and described in §24-2-9 of this code;

(5) Authority to subpoena witnesses, take testimony, and administer oaths to any witness in
any proceeding before or conducted by the commission, as granted and described in
§24-2-10 of this code; and

(6) Investigation and resolution of disputes between a political subdivision of the state
providing wholesale water and/or wastewater treatment or other services, whether by
contract or through a tariff, and its customer or customers, including, but not limited to,
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rates, fees, and charges, service areas and contested utility combinations: Provided, That
any request for an investigation related to a dispute that is based on the act or omission of
the political subdivision shall be filed within 30 days of the act or omission of the political
subdivision and the commission shall resolve the dispute within 120 days of filing. The 120-
day period for resolution of the dispute may be tolled by the commission until the necessary
information showing the basis of the rates, fees, and charges or other information required
by the commission is filed: Provided, however, That the disputed rates, fees, and charges
fixed by the political subdivision providing separate or combined water and/or sewer
services shall remain in full force and effect until set aside, altered, or amended by the
commission in an order to be followed in the future.

(7) Customers of water and sewer utilities operated by a political subdivision of the state
may bring formal or informal complaints regarding the commission’s exercise of the powers
enumerated in this section and the commission shall resolve these complaints: Provided,
That any formal complaint filed under this section that is based on the act or omission of the
political subdivision shall be filed within 30 days of the act or omission complained of and
the commission shall resolve the complaint within 180 days of filing. The 180-day period for
resolution of the dispute may be tolled by the commission until the necessary information
showing the basis of the matter complained of is filed by the political subdivision: Provided,
however, That whenever the commission finds any regulations, measurements, practices,
acts, or service to be unjust, unreasonable, insufficient, or unjustly discriminatory, or
otherwise in violation of any provisions of this chapter, or finds that any service is
inadequate, or that any service which is demanded cannot be reasonably obtained, the
commission shall determine and declare, and by order fix reasonable measurement,
regulations, acts, practices or services, to be furnished, imposed, observed, and followed in
lieu of those found to be unjust, unreasonable, insufficient, or unjustly discriminatory,
inadequate, or otherwise in violation of this chapter, and shall make an order that is just and
reasonable: Provided further, That if the matter complained of would affect rates, fees, and
charges fixed by the political subdivision providing separate or combined water and/or sewer
services, the rates, fees, or charges shall remain in full force and effect until set aside,
altered, or amended by the commission in an order to be followed in the future.

(8) If a political subdivision has a deficiency in either its bond revenue or bond reserve
accounts, or is otherwise in breach of a bond covenant, any bond holder may petition the
Public Service Commission for any redress that will bring the accounts to current status or
otherwise resolve the breached covenant. The commission has jurisdiction to fully resolve
the alleged deficiency or breach.

(c) The commission may, upon application, waive its jurisdiction and allow a utility operating
in an adjoining state to provide service in West Virginia when:

(1) An area of West Virginia cannot be practicably and economically served by a utility
licensed to operate within the State of West Virginia;

(2) The area can be provided with utility service by a utility which operates in a state
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adjoining West Virginia;

(3) The utility operating in the adjoining state is regulated by a regulatory agency or
commission of the adjoining state; and

(4) The number of customers to be served is not substantial. The rates the out-of-state utility
charges West Virginia customers shall be the same as the rate the utility may charge in the
adjoining jurisdiction. The commission, in the case of any such utility, may revoke its waiver
of jurisdiction for good cause.

(d) Any other provisions of this chapter to the contrary notwithstanding:

(1) An owner or operator of an electric generating facility located or to be located in this
state that has been designated as an exempt wholesale generator under applicable federal
law, or will be so designated prior to commercial operation of the facility, for which the
facility the owner or operator holds a certificate of public convenience and necessity issued
by the commission on or before July 1, 2003, is subject to §24-2-11c(e) through §24-2-11c(j)
of this code as if the certificate of public convenience and necessity for the facility were a
siting certificate issued under §24-2-11c of this code, and is not otherwise subject to the
jurisdiction of the commission or to the provisions of this chapter with respect to the facility
except for the making or constructing of a material modification thereof as provided in
§24-2-1(d)(5) of this code.

(2) Any person, corporation, or other entity that intends to construct or construct and
operate an electric generating facility to be located in this state that has been designated as
an exempt wholesale generator under applicable federal law, or will be designated prior to
commercial operation of the facility, for which facility the owner or operator does not hold a
certificate of public convenience and necessity issued by the commission on or before July 1,
2003, shall, prior to commencement of construction of the facility, obtain a siting certificate
from the commission pursuant to the provisions of §24-2-11c of this code in lieu of a
certificate of public convenience and necessity pursuant to the provisions of §24-2-11 of this
code. An owner or operator of an electric generating facility as is described in this
subdivision for which a siting certificate has been issued by the commission is subject to
§24-2-11c(e) through §24-2-11c¢(j) of this code and is not otherwise subject to the jurisdiction
of the commission or to the provisions of this chapter with respect to the facility except for
the making or constructing of a material modification thereof as provided in §24-2-1(d)(5) of
this code.

(3) An owner or operator of an electric generating facility located in this state that had not
been designated as an exempt wholesale generator under applicable federal law prior to
commercial operation of the facility that generates electric energy solely for sale at retail
outside this state or solely for sale at wholesale in accordance with any applicable federal
law that preempts state law or solely for both sales at retail and sales at wholesale and that
had been constructed and had engaged in commercial operation on or before July 1, 2003, is
not subject to the jurisdiction of the commission or to the provisions of this chapter with
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respect to the facility, regardless of whether the facility subsequent to its construction has
been or will be designated as an exempt wholesale generator under applicable federal law:
Provided, That the owner or operator is subject to §24-2-1(d)(5) of this code if a material
modification of the facility is made or constructed.

(4) Any person, corporation, or other entity that intends to construct or construct and
operate an electric generating facility to be located in this state that has not been or will not
be designated as an exempt wholesale generator under applicable federal law prior to
commercial operation of the facility that will generate electric energy solely for sale at retail
outside this state or solely for sale at wholesale in accordance with any applicable federal
law that preempts state law or solely for both sales at retail and sales at wholesale and that
had not been constructed and had not been engaged in commercial operation on or before
July 1, 2003, shall, prior to commencement of construction of the facility, obtain a siting
certificate from the commission pursuant to the provisions of §24-2-11c¢ of this code in lieu of
a certificate of public convenience and necessity pursuant to the provisions of §24-2-11 of
this code. An owner or operator of an electric generating facility as is described in this
subdivision for which a siting certificate has been issued by the commission is subject to
§24-2-11c(e) through §24-2-11c(j) of this code, and is not otherwise subject to the jurisdiction
of the commission or to the provisions of this chapter with respect to the facility except for
the making or constructing of a material modification thereof as provided in §24-2-1(d)(5) of
this code.

(5) An owner or operator of an electric generating facility described in this subsection shall,
before making or constructing a material modification of the facility that is not within the
terms of any certificate of public convenience and necessity or siting certificate previously
issued for the facility or an earlier material modification thereof, obtain a siting certificate
for the modification from the commission pursuant to the provisions of §24-2-11c of this
code, in lieu of a certificate of public convenience and necessity for the modification
pursuant to the provisions of §24-2-11 of this code and, except for the provisions of §24-2-11c
of this code, is not otherwise subject to the jurisdiction of the commission or to the
provisions of this chapter with respect to the modification.

(6) The commission shall consider an application for a certificate of public convenience and
necessity filed pursuant to §24-2-11 of this code, to construct an electric generating facility
described in this subsection or to make or construct a material modification of the electric
generating facility as an application for a siting certificate pursuant to §24-2-11c of this code
if the application for the certificate of public convenience and necessity was filed with the
commission prior to July 1, 2003, and if the commission has not issued a final order as of
that date.

(7) The limitations on the jurisdiction of the commission over, and on the applicability of the
provisions of this chapter to, the owner or operator of an electric generating facility as
imposed by and described in this subsection do not affect or limit the commission’s
jurisdiction over contracts or arrangements between the owner or operator of the facility
and any affiliated public utility subject to the provisions of this chapter.
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(e) The commission does not have jurisdiction of Internet protocol-enabled service or voice-
over Internet protocol-enabled service. As used in this subsection:

(1) "Internet protocol-enabled service" means any service, capability, functionality, or
application provided using Internet protocol, or any successor protocol, that enables an end
user to send or receive a communication in Internet protocol format, or any successor
format, regardless of whether the communication is voice, data, or video.

(2) "Voice-over Internet protocol service" means any service that:

(i) Enables real-time, two-way voice communications that originate or terminate from the
user’s location using Internet protocol or a successor protocol; and

(ii) Uses a broadband connection from the user’s location.

(3) The term "voice-over Internet protocol service" includes any service that permits users to
receive calls that originate on the public-switched telephone network and to terminate calls
on the public-switched telephone network.

(f) Notwithstanding any other provisions of this article, the commission does not have
jurisdiction to review or approve any transaction involving a telephone company otherwise
subject to §24-2-12 and §24-2-12a of this code, if all entities involved in the transaction are
under common ownership.

(g) The Legislature finds that the rates, fees, charges, and ratemaking of municipal power
systems are most fairly and effectively regulated by the local governing body. Therefore,
notwithstanding any other provisions of this article, the commission does not have
jurisdiction over the setting or adjustment of rates, fees, and charges of municipal power
systems. Further, the jurisdiction of the Public Service Commission over municipal power
systems is limited to that granted specifically in this code.
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§24-2-1a. Authority of commission to enter and inspect railroad property.

The commission or its duly authorized representatives are hereby authorized and
empowered to enter and inspect any property, premise or place, owned or operated by a
railroad, whether fixed facilities or rolling stock, including, but not limited to, locomotives,
cars and cabooses, stationary or in motion, at any reasonable time for the purpose of
ascertaining the state of compliance with this article and rules and regulations in force
pursuant thereto. No person shall refuse entry or access to the commission or any
authorized representative of the commission who requests entry for purposes of inspection,
and who presents appropriate credentials; nor shall any person obstruct, hamper or
interfere with any such inspection.

August 5, 2026 Page 30 of 303 §24



West Virginia Code §24

§24-2-1b. Additional jurisdiction of commission.

(a) Effective July 1, 1988, in addition to all other powers and duties of the commission as
defined in this article, the commission shall establish, prescribe and enforce rates and fees
charged by commercial solid waste facilities, as defined in section two, article fifteen,
chapter twenty-two of this code, that are owned or under the direct control of persons or
entities who are regulated under section five, article two, chapter twenty-four-a of this code.
The commission shall establish, prescribe and enforce rules providing for the safe
transportation of solid waste in the state. The commission shall establish rules for the
collection of waste tires by private commercial carriers of solid waste.

(b) The Public Service Commission shall study the feasibility of incorporating and adopting
guidelines for solid waste collection fees that are based upon the volume of solid waste
generated by any person. This report shall be submitted to the Governor and the members of
the Legislature on or before January 1, 1993.
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§24-2-1c. Certificates of need required for solid waste facilities.

(a) Any person applying for a permit to construct, operate or expand a commercial solid
waste facility as defined in section two, article fifteen, chapter twenty-two of this code, or
any person seeking a major permit modification for a commercial solid waste facility from
the Division of Environmental Protection first shall obtain a certificate of need from the
Public Service Commission. Application for such certificate shall be submitted on forms
prescribed by the commission. The commission shall grant or deny a certificate of need, in
accordance with provisions set forth in this chapter. If the commission grants a certificate of
need, the commission may include conditions not inconsistent with the criteria set forth in
this section.

(b) For purposes of subsection (a) of this section, a complete application consists of the
following and notwithstanding any other provision of this chapter to the contrary, such
information contained in the application provided by the applicant is not confidential and
may be disclosed pursuant to the provisions of chapter twenty-nine-b of this code:

(1) The names of the owners or operators of the facility including any officer, director,
manager, person owning five percent or more interest or other person conducting or
managing the affairs of the applicant as to the proposed facility;

(2) The location of the facility;

(3) A description of the geographic area to be served by the facility;

(4) The anticipated total number of citizens to be served by the facility;

(5) The average monthly tonnage of solid waste anticipated to be disposed of by the facility;

(6) The total monthly tonnage of solid waste for which the facility is seeking a permit from
the Division of Environmental Protection;

(7) The anticipated life span and closure date of the facility; and
(8) Any other information requested on the forms prescribed by the commission.

(c) In considering whether to grant a certificate of need the commission shall consider, but is
not limited to considering, the following factors:

(1) The total tonnage of solid waste, regardless of geographic origin, that is likely to be
delivered each month to the facility if the certificate is granted;

(2) The current capacity and life-span of other solid waste facilities that are likely to compete
with the applicant's facility;

(3) The life span of the proposed or existing facility;
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(4) The cost of transporting solid waste from the points of generation to the disposal facility;

(5) The impact of the proposed or existing facility on needs and criteria contained in the
statewide solid waste management plan; and

(6) Any other criteria which the commission regularly utilizes in making such
determinations.

(d) The Public Service Commission shall deny a certificate of need upon one or more of the
following findings:

(1) The proposed capacity is unreasonable in light of the total tonnage of solid waste that is
likely to be delivered each month to the facility if the certificate is granted;

(2) The location of the facility is inconsistent with the statewide solid waste management
plan;

(3) The location of the facility is inconsistent with any applicable county or regional solid
waste management plan;

(4) The proposed facility is not reasonably cost effective in light of alternative disposal sites;

(5) The proposal, taken as a whole, is inconsistent with the needs and criteria contained in
the statewide solid waste management plan; or

(6) The proposal, taken as a whole, is inconsistent with the public convenience and
necessity.

(e) An application for a certificate of need shall be submitted prior to submitting an
application for certificate of site approval in accordance with section twenty-four, article
four, chapter twenty-two-c of this code. Upon the decision of the commission to grant or
deny a certificate of need, the commission shall immediately notify the solid waste
management board and the Division of Environmental Protection.

(f) Any party aggrieved by a decision of the commission granting or denying a certificate of
need may obtain judicial review thereof in the same manner provided in section one, article
five of this chapter.

(g) No person may sell, lease or transfer a certificate of need without first obtaining the
consent and approval of the commission pursuant to the provisions of section twelve, article
two of this chapter.

(h) The commission shall promulgate rules relating to the types of commercial solid waste
facility modification or construction that require certificates of need.
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§24-2-1d. Future electric generating capacity requirements.

(a) In order to maximize the use of electricity generated within the state by using coal or
natural gas produced within the state, the Public Service Commission shall by order, no later
than December 31, 1989, establish the schedule and amount of future electric generating
capacity additions required by each West Virginia electric utility, for the next ten years,
taking into account: (i) Projected load growth; (ii) existing generating capacity; (iii) existing
contractual commitments to sell or purchase capacity; (iv) planned retirement and life
extensions of existing capacity; (v) planned construction of capacity; (vi) availability of
capacity from generating units of affiliated companies; (vii) capacity factors for existing
generation; and (viii) such other reasonable factors as the commission may deem relevant
and appropriate to consider. For purposes of this section, "capacity factor" shall mean the
ratio of the actual energy produced by a power plant over a specific period to the maximum
possible energy it could have produced if running at full capacity during that same period.

(b) If the commission determines after considering all such named and other relevant and
appropriate factors that a utility will be required to purchase electric generating capacity
beyond those agreements approved by the Federal Energy Regulatory Commission or the
West Virginia Public Service Commission in order to serve its West Virginia customers, the
amount of such required additional purchased capacity so identified by the commission will
for purposes of this section be referred to as the utility's "projected deficient capacity":
Provided, That this subsection shall not include power generating facilities whose total
production of electricity is sold outside the State of West Virginia.

(c) In the interests of: Keeping utility rates of residential customers as low as possible;
keeping utility rates for commercial and industrial customers competitive with those of other
states; attracting new industry for which electric power costs are a major factor in location
determinations; and of not placing any greater cost burden on government than is absolutely
necessary for its electric power needs, each utility shall acquire, if reasonable, its projected
deficient capacity from electric generation situated in West Virginia which burns coal or gas
produced in West Virginia and which will provide the most reliable supply of capacity and
energy at the least cost to those customers of the utility who will be served by such electric
generation: Provided, That all power purchase contracts executed prior to the effective date
of this section which satisfy the following requirements, regardless of location, shall be
considered, for the purposes of this subsection, as electric generation situated in West
Virginia: (1) Said contracts were negotiated in accordance with procedures and priced
according to methodologies of other contracts which the commission has ordered approved;
(2) said contracts either guarantee or are substantially amended to guarantee for the life of
the contract the use of an amount of West Virginia fuel which equals or exceeds the amount
which would be required, on a percentage of output basis, to produce the amount of electric
power to be consumed in West Virginia; and (3) said contracts meet the requirements for a
qualifying facility established by the Federal Energy Regulatory Commission pursuant to the
Public Utility Regulatory Policies Act of 1978.

(d) The commission shall evaluate each capacity auction conducted by PJM Interconnection,
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LLC, or its successor and, to the maximum extent permitted by law, encourage the
coordination of the voluntary participation of every electric generating unit in the state in
each capacity auction for the benefit of ratepayers in the state.

(e) In order to ensure the state’s existing generating units can continue to meet future
generation needs, the commission shall conduct a review of each generating unit’s current
consumer economic dispatch. Factors to be considered by the commission in reviewing
consumer economic dispatch shall include, but not be limited to: (1) current capacity factors;
(2) management of fuel supplies and contracts; (3) overall plant operation and maintenance;
(4) placement of bids in the PJM Interconnection, LLC, or its successor’s day-ahead and real-
time energy markets; (5) utilization of the PJM Interconnection, LLC, or its successor’s
Reliability Pricing Model (RPM) or Fixed Resource Requirement (FRR); and (6) the
utilization of automatic adjustment clauses, price indexes, or fuel adjustment clauses by the
utilities. For purposes of this section, "consumer economic dispatch" shall mean the process
of operating generation facilities to produce electricity at the lowest cost while reliably
meeting consumer demand, considering the operational limits of generation and
transmission facilities.

(f) Electric utilities shall be prepared to maximize the production of electricity from their
generating units when such self-generation will result in reduced energy costs for West
Virginia ratepayers. The commission shall require the utilities to maintain their thermal
baseload generating units in a manner to allow them to be able to self-generate and achieve
at least a sixty-nine percent capacity factor. Nothing herein shall require a utility to operate
a generating unit at a sixty-nine percent capacity if doing so will cause an increase in the
charge or charges for electric energy over and above the established and published tariff,
rate, joint rate, charge, toll or schedule. The commission shall propose rules for legislative
approval in accordance with the provisions of §29A-3-1 et seq. of this code to carry out its
duties and obligations as set forth herein.
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§24-2-1e. Rate recovery for construction of electric transmission facilities.

In order to encourage the construction of transmission facilities necessary to transmit
electric power from generating facilities located in this state to areas where such power can
be economically marketed, the commission may allow an electric utility accelerated rate
recovery for transmission facilities constructed or upgraded for the purpose of increasing
the capacity to transmit electric power to areas outside the utility's service territory where
such power can be economically marketed. In allowing accelerated rate recovery, the
commission shall include the impact of the investment in transmission facilities on any
investment equalization agreement in which the utilities participate.
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§24-2-1f. Jurisdiction of commission over solid waste facilities.

Effective July 1, 1989, in addition to all other powers and duties of the commission as
defined in this article, the commission shall establish, prescribe and enforce rates and fees
charged by commercial solid waste facilities, as defined in subsection (b), section two, article
four, chapter twenty-two-c of this code.
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§24-2-1g. Rate incentives for utility investment in qualified clean coal and clean air
control technology facilities.

(a) The Legislature hereby finds and declares that the State of West Virginia has been a
major supplier of coal to the electric power industry both within and outside of the State of
West Virginia; the congress of the United States is currently considering legislation to limit
the emissions of oxides of sulfur and nitrogen from coal fired electric generating plants; the
continued use of coal for generating electrical energy can be accomplished in an
environmentally acceptable manner through the use of current state of the art and emerging
clean coal and clean air technology; it is in the interest of the economy of West Virginia to
encourage the use of such technologies for the production of electricity and steam; revenues
from the continued production of coal are important to the State of West Virginia and are
necessary for the funding of education and other vital state services; the construction of
electric utility generation and transmission facilities may continue for many years following
the finalization of plans for such facilities; and the prudence of the construction of such
facilities may be affected by changing conditions during the extended interval between
finalization of plans and completion of construction.

(b) Upon a finding that it is in the public interest of this state, as provided in section one,
article one of this chapter, the Public Service Commission shall authorize rate-making
allowances for electric utility investment in clean coal and clean air technology facilities or
electric utility purchases of power from clean coal technology facilities located in West
Virginia which shall provide an incentive to encourage investments in such technology.

(c) For purposes of this section a qualified clean coal or clean air technology facility must
use coal produced in West Virginia for no less than seventy-five percent of its fuel
requirements.

(d) The Public Service Commission shall determine, at such time and in such proceeding,
form and manner as is considered appropriate by the commission, the extent to which any
electric utility investment or purchases of power qualify for incentive rate-making pursuant
to this section.
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§24-2-1h. Additional powers and duties of commission to control flow of solid waste.

(a) Upon the petition of any county or regional solid waste authority, motor carrier or solid
waste facility, or upon the commission's own motion, the commission may issue an order that
solid waste generated in the surrounding geographical area of a solid waste facility and
transported for processing or disposal by solid waste collectors and haulers who are "motor
carriers”, as defined in chapter twenty-four-a of this code, be processed or disposed of at a
designated solid waste facility or facilities: Provided, That such order shall not include:

(1) Disposal of solid waste at a solid waste facility by the person who owns, operates or
leases the solid waste disposal facility if it is used exclusively to dispose of waste originally
produced by such person in such person's regular business or personal activities or by
persons utilizing the facility on a cost-sharing or nonprofit basis;

(2) Reuse or recycling of any solid waste; or

(3) Disposal of residential solid waste by an individual not in the business of hauling or
disposing of solid waste on such days and times as designated pursuant to the provisions of
section seven, article fifteen, chapter twenty-two of this code.

(b) In determining whether to issue an order establishing flow control to a solid waste
facility, the commission shall consider, but is not limited to considering, the nature and
composition of the solid waste, the environmental impact of controlling the flow of solid
waste, the efficient disposal of solid waste, financial feasibility of proposed or existing solid
waste facilities, the county or region solid waste control plan, the statewide solid waste
control plan and the public convenience and necessity.

(c) The Public Service Commission shall promulgate rules providing standards and criteria to
effectuate the purposes of this section.

(d) Notwithstanding any provision of this code to the contrary, excepting rules of the Public
Service Commission from legislative rule-making review, the Public Service Commission
shall propose a legislative rule in accordance with the provisions of article three, chapter
twenty-nine-a of this code, which shall mandate that motor carriers transport source-
separated recyclable materials to a recycling facility. Such legislative rule shall provide, at a
minimum, for a separate rate for the transportation of such materials or that such motor
carriers may contract with a customer to waive the charge for transporting such materials in
exchange for the value of such materials.

(e) Notwithstanding any provision of this code to the contrary, the Public Service
Commission is hereby authorized to employ ten persons, who shall be in the classified
exempt service, in addition to any personnel positions otherwise authorized or allocated to
the commission as of the effective date of this section to facilitate enforcement of duties
imposed upon the commission in the regulation of solid waste disposal during the second
extraordinary session of the Legislature, one thousand nine hundred ninety-one.
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§24-2-1i. Commission authorized to issue emergency certificate of need to certain
commercial solid waste facilities; Division of Environmental Protection to modify
facility permit; criteria for emergency certificates.

(a) Notwithstanding any provision of this article, or any provision of article five-f or nine,
chapter twenty, or any other provision of this code, upon the application of any commercial
solid waste facility, the commission may grant to a commercial solid waste facility an
emergency certificate of need to increase the maximum monthly solid waste disposal
tonnage for a period not to exceed one year, to the extent deemed necessary to prevent any
disruption of solid waste disposal services in any county or wasteshed of the state resulting
from the closure of an existing landfill in said county or wasteshed: Provided, That the
commission is not required to make any determination of need, necessity or reasonableness
when acting on any application filed pursuant to this article regarding an existing
commercial solid waste disposal facility, which is owned or operated by a county government
or by an agency, board or entity thereof, and which has previously been denied a certificate
of need prior to the effective date of this section. The authority granted to the commission
under this section shall expire after September 30, 1993. No temporary certificate issued
pursuant to this section shall extend beyond September 30, 1994. The director of the
Division of Environmental Protection shall modify any commercial solid waste facility permit,
issued under article five-f, chapter twenty of this code, to conform with the maximum
monthly solid waste disposal tonnage and any other terms and conditions set forth in a
temporary certificate issued under this section.

(b) If the net tonnage increase under a temporary certificate application made pursuant to
subsection (a) of this section would cause the gross monthly solid waste disposal tonnage of
such facility to exceed ten thousand tons, a temporary certificate shall be issued only if the
solid waste facility has: (1) Obtained from the county or regional solid waste authority for
the county or counties in which the facility is located a certificate of site approval or
approval for conversion from a Class B facility to a Class A facility; and (2) obtained from the
county or regional solid waste authority for the county or counties in which the facility is
located approval to increase the maximum monthly tonnage disposed at the facility; and (3)
obtained from the county commission for the county or counties in which the landfill is
located approval to operate as a Class A facility; and (4) has a certificate of need application
pending before the Public Service Commission; and (5) has installed a composite liner
system in compliance with the requirements set forth in the solid waste management rules
promulgated by the Division of Environmental Protection or its predecessor. Such
emergency certificate shall not authorize an increase in the maximum monthly solid waste
disposal tonnage in an amount greater than that approved by the county or regional solid
waste authority for the county or counties in which the landfill is located.
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§24-2-1j. Special rates for energy intensive industrial consumers of electric power.
(a) The Legislature hereby finds that:

(1) West Virginia enjoys relatively low cost electric power rates for residential customers,
business and industry and these relatively low rates constitute a competitive economic
advantage for West Virginia;

(2) West Virginia has many energy intensive industrial consumers of electric power, and has
the ability to retain its existing energy intensive industrial consumers of electric power and
attract additional energy intensive industrial consumers of electric power in the future,
through the adoption of policies and the establishment of rates that enhance and preserve
the attractiveness of West Virginia as a place for energy intensive industrial consumers to do
business;

(3) Energy intensive industrial consumers of electric power create jobs, provide a substantial
tax base and enhance the productive capacity, competitiveness and economic opportunities
of West Virginia and all of its citizens;

(4) Energy intensive industrial consumers of electric power help keep power rates low for all
consumers of electric power, including residential customers, by providing a large
consumption base over which the cost of producing electric power may be spread from time
to time;

(5) It is in the best interests of West Virginia, the citizens of West Virginia, electric public
utilities in West Virginia, and all consumers of electric power in West Virginia, including
residential customers, to encourage the continued development, construction, operation,
maintenance and expansion in West Virginia of industrial plants and facilities which are
energy intensive consumers of electric power, thereby increasing the creation, preservation
and retention of jobs, expanding the tax base, helping keep power rates low for all
consumers of electric power, and enhancing the productive capacity, competitiveness and
economic opportunities of all citizens of West Virginia;

(6) To encourage the continued development, construction, operation, maintenance and
expansion in West Virginia of industrial plants and facilities which are energy intensive
consumers of electric power, the commission may establish special rates under this section
that in its judgment are necessary or appropriate for the continued, new or expanded
operation of energy intensive industrial consumers and that can reasonably be expected to
support the long-term operation of energy intensive industrial consumers, and that do not
impose an unreasonable burden upon electric public utilities or their other customers; and

(7) To assist the commission in the exercise of its authority to establish special rates under
this section, the Legislature creates in article thirteen-cc, chapter eleven of this code a tax
credit mechanism to provide a source of funding to support special rates of which the
commission may avail itself in exercising said authority in certain circumstances.
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(b) As used in this section:

(1) "Energy intensive industrial consumer" means an industrial facility, plant or enterprise
that has a contract demand of at least fifty thousand kilowatts of electric power at its West
Virginia facilities under normal operating conditions.

(2) "Special rate" means a rate set for an energy intensive industrial consumer pursuant to
this section.

(c) In addition to any authority of the commission to allow special rates or contracts under
any other provision of the code or rule, and in addition to all other factors which the
commission may consider in setting rates for consumers of electric power, including, but not
limited to, the commission's responsibilities under subsection (b), section one, article one of
this chapter, and notwithstanding any other provisions of this code to the contrary, in setting
a special rate the commission may take into consideration fluctuations in market prices for
the goods or products produced by the energy intensive industrial consumer of electric
power, or other variables or factors which may be relevant to or affect the continuing vitality
of the energy intensive industrial consumer of electric power in dynamic markets. In setting
a special rate by reference to fluctuations in market prices for the goods and products
produced by an energy intensive industrial consumer of electric power, the commission may
establish variable rates including, but not limited to, ceilings and floors on the special rate,
banking or crediting mechanisms, caps, limits or other similar types of safeguards that are
intended by the commission, in its reasonable judgment, to provide appropriate flexibility
and predictability in the special rate over time, to permit the energy intensive industrial
customer the ability to make the capital investments and other commitments necessary to
support the continued operation of the facility.

(d) An energy intensive industrial consumer wishing to apply for a special rate shall first
enter into negotiations with the utility that provides it with electric power, regarding the
terms and conditions of a mutually agreeable special rate. If the negotiations result in an
agreement between the energy intensive industrial consumer and the utility, the energy
intensive industrial consumer and the utility shall make a joint filing with the commission
seeking approval of the proposed special rate. If the negotiations are unsuccessful, the
energy intensive industrial consumer may file a petition with the commission to consider
establishing a special rate. The commission shall have the authority to establish a special
rate upon the filing of either a joint filing or a petition pursuant to this section.

(e) In order to qualify for a special rate, an energy intensive industrial consumer shall:

(1) Have a contract demand of at least fifty thousand kilowatts of electric power at its West
Virginia facilities under normal operating conditions;

(2) Create or retain at least twenty-five full-time jobs in West Virginia;

(3) Have invested not less than $500,000 in fixed assets, including machinery and
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equipment, in West Virginia;

(4) Provide reasonable evidence that due to market conditions in the industry in which the
energy intensive industrial consumer operates, or other factors bearing on investment in and
operation of the industrial facility or facilities, without the special rate the operation or
continued operation of the industrial facility or facilities is threatened or not economically
viable under reasonable assumptions and projections regarding the market and the
operation of the industrial facility or facilities;

(5) Provide reasonable evidence that, with the special rate, the energy intensive industrial
consumer intends to operate the industrial facility or facilities in West Virginia for an
extended period of time, and that the operation or continued operation of the industrial
facility or facilities for an extended period of time appears economically viable, under
reasonable assumptions and projections regarding the market in which the energy intensive
industrial consumer operates and regarding the operation of the industrial facility or
facilities; and

(6) Provide information and data setting forth how the energy intensive industrial consumer
meets the qualifications of this section, and how the special rate advances the policy goals
set forth in subsection (a) of this section.

(f) The commission shall determine whether any excess revenue or revenue shortfall created
by a special rate authorized pursuant to this section should be allocated among any other
customers of the utility. In making that determination, the commission shall consider all
relevant factors, including whether such allocation is just, reasonable, and fairly balances
the interests of other customers, the utility, and the customer receiving the special rate.

(g) If the commission determines that: (1) A special rate is necessary for the creation,
preservation or retention of jobs by the energy intensive industrial consumer; (2) in
connection with the initial special rate that is authorized by the commission for an energy
intensive industrial consumer, the energy intensive industrial consumer will increase the
number of persons it employs, including both persons who have been previously employed
by the energy intensive industrial consumer and persons not previously employed by the
energy intensive industrial consumer, by at least one hundred fifty persons as a result of the
special rate; (3) the energy intensive industrial consumer will employ no fewer than three
hundred persons, which number may include, but is not limited to, the persons newly hired
or rehired pursuant to the preceding clause in this subsection; (4) the energy intensive
industrial consumer has a contract demand of at least two hundred fifty thousand kilowatts
of electric power at its West Virginia facilities under normal operating conditions; and (5) a
special rate for an energy intensive industrial consumer of electric power would create a
revenue shortfall, the commission shall, prior to determining whether it is reasonable to
allocate all or a portion of the revenue shortfall amount among a public utility's other
customers, first consider the availability of tax credits and payments required to be made to
public utilities pursuant to article thirteen-cc, chapter eleven of this code to reduce or
eliminate a revenue shortfall. The commission shall identify in each proceeding in which it
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establishes a special rate for an eligible energy intensive industrial consumer the amount of
any unallocated revenue shortfall in need of funding pursuant to article thirteen-cc, chapter
eleven of this code to defray it and shall project the amount of the gross tax credits needed
for that purpose after taking into consideration the net amounts of credits that are required
to be paid to utilities pursuant to subsection (a), section four, article thirteen-cc, chapter
eleven of this code and the limits specified in section three, article thirteen-cc, chapter
eleven of this code. Tax credits authorized under this section may be designated by the
commission only in respect of periods of time during which the eligible energy intensive
industrial consumer employs at least three hundred persons. The commission's
determination as to the amount of tax credits on which it relies in establishing a given
special rate, shall constitute an authorization for each supplier of West Virginia coal to the
utility offering that special rate to claim its allocated share of the total amount of tax credits.
The allocated share shall be calculated by the affected public utility, subject to the approval
of the commission.

(h) The commission shall include in the annual report to the Legislature which it makes
pursuant to subsection (d), section one, article one of this chapter a report on the tax credits
being employed pursuant to article thirteen-cc, chapter eleven of this code to help fund
special rates created under this section.
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§24-2-1k. Natural gas infrastructure expansion, development, improvement and job
creation; findings; expedited process; requirements; rulemaking.

(a) The Legislature hereby finds that:

(1) West Virginia is rich in energy resources, which provide many advantages to the state, its
economy and its citizens;

(2) West Virginia is experiencing significant growth in the natural gas industry with the
development of the Marcellus and Utica shale;

(3) West Virginia's abundant natural gas reserves have created, and will continue to create,
many benefits to the state and its citizens;

(4) Growth in the natural gas industry and its accompanying benefits require West Virginia
to be proactive and increase the focus on the natural gas infrastructure in this state in order
for those benefits to flow to the state and its citizens, including those citizens in areas
unserved or underserved by natural gas utilities;

(5) A comprehensive program of replacing, upgrading and expanding infrastructure by
natural gas utilities at reasonable cost to ratepayers will benefit the customers of the natural
gas utilities, the public in West Virginia and the economy of the state, as a whole;

(6) A natural gas utility infrastructure program will create jobs, provide for continued and
enhanced safety and reliability of aging natural gas infrastructure, provide for more
economic natural gas utility service, and provide natural gas utility service to new customers
in areas of the state that are unserved or underserved; and

(7) Natural gas utility infrastructure programs involve the investment of capital and the
incurrence of associated incremental costs. Accordingly, in order for the natural gas utility
undertaking those infrastructure programs to attract the necessary capital, the natural gas
utility should be permitted to recover the incremental rate of return, related income taxes,
depreciation and property taxes associated with the infrastructure programs commencing
with the implementation of an infrastructure program approved by the commission without
waiting for a full base rate tariff filing as more fully described in subsection (f) of this
section.

(b) Natural gas utilities may file with the commission an application for a multi-year
comprehensive plan for infrastructure replacements, upgrades and extensions. Subject to
commission review and approval, a plan may be amended and updated by the natural gas
utility as circumstances warrant. The recovery of costs in support of the plans shall be
allowed in the manner set forth in this section if the proposed plans have been found to be
prudent and useful.

(c) The application is in lieu of a proceeding pursuant to section eleven of this article and
shall contain the following:
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(1) A description of the infrastructure program, in such detail as the commission prescribes,
and the projected annual amount (in approximate line sizes and feet), general location, type,
and projected installation timing of the facilities that the applicant proposes to replace,
construct and/or improve;

(2) The projected net cost, on an annual basis, of the replacement, construction or
improvements;

(3) The projected starting date for the infrastructure program;

(4) The projected numbers of potential new customers, if any, that may be served by the
infrastructure program and the projected annual load of the customers;

(5) The projected cost of debt for the infrastructure program funding and the projected
capital structure for infrastructure program funding;

(6) Testimony, exhibits or other evidence that demonstrates the need for the replacement,
construction or improvement of facilities in order to provide and maintain adequate,
efficient, safe, reliable and reasonable natural gas service;

(7) A proposed cost recovery mechanism consistent with this section; and
(8) Other information the applicant considers relevant or the commission requires.

(d) Upon filing of the application, the applicant shall publish, in the form the commission
directs, which form shall include, but not be limited to, the anticipated rates and, if any, rate
increase under the proposal, by average percentage and dollar amount for customers within
a class of service, as a Class I legal advertisement in compliance with the provisions of
article three, chapter fifty-nine of this code, the publication area to be each county in which
service is provided by the natural gas utility, a notice of the filing of the application and that
the commission shall hold a hearing on the application within ninety days of the notice;
unless no opposition to the rate change is received by the Public Service Commission within
one week of the proposed hearing date, in which case the hearing can be waived, and issue a
final order within one hundred fifty days of the application filing date. However, if the
proposed infrastructure program includes a request for extension of infrastructure into an
unserved area and another natural gas utility files to extend service to the same area, the
commission may move that extension request of each natural gas utility into separate
proceedings to be considered concurrently and extend the time period for issuing a final
order on that portion of the proposed programs beyond the one hundred fifty days.

(e) Upon notice and hearing, if required by the commission, the commission shall approve
the infrastructure program and allow expedited recovery of costs related to the expenditures
as provided in subsection (f) of this section if the commission finds that the expenditures and
the associated rate requirements are just, reasonable, not contrary to the public interest and
will allow for the provision and maintenance of adequate, efficient, safe, reliable and
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reasonably priced natural gas service.

(f) Upon commission approval, natural gas utilities will be authorized to implement the
infrastructure programs and to recover related incremental costs, net of contributions to
recovery of return and depreciation and property tax expenses directly attributable to the
infrastructure program provided by new customers served by the infrastructure program
investments, if any, as provided in the following:

(1) An allowance for return shall be calculated by applying a rate of return to the average
planned net incremental increase to rate base attributable to the infrastructure program for
the coming year, considering the projected amount and timing of expenditures under the
infrastructure program plus any expenditures in previous years of the infrastructure
program. The rate of return shall be determined by utilizing the rate of return on equity
authorized by the commission in the natural gas utility's most recent rate case proceeding or
in the case of a settled rate case, a rate of return on equity as determined by the
commission, and the projected cost of the natural gas utility's debt during the period of the
infrastructure program to determine the weighted cost of capital based upon the natural gas
utility's capital structure.

(2) Income taxes applicable to the return allowed on the infrastructure program shall be
calculated for inclusion in rates.

(3) Incremental depreciation and property tax expenses directly attributable to the
infrastructure program shall be estimated for the upcoming year.

(4) Following commission approval of its infrastructure program, a natural gas utility shall
place into effect rates that include an increment that recovers the allowance for return,
related income taxes, depreciation and property tax expenses associated with the natural
gas utility's estimated infrastructure program investments for the upcoming year, net of
contributions to recovery of those incremental costs provided by new customers served by
the infrastructure program investments, if any, ("incremental cost recovery increment"). In
each year subsequent to the order approving the infrastructure program and an incremental
cost recovery increment, the natural gas utility shall file a petition with the commission
setting forth a new proposed incremental cost recovery increment based on investments to
be made in the subsequent year, plus any under-recovery or minus any over-recovery of
actual incremental costs attributable to the infrastructure program investments, for the
preceding year.

(g) The natural gas utility may make any accounting accruals necessary to establish a
regulatory asset or liability through which actual incremental costs incurred and costs
recovered through the rate mechanism are tracked.

(h) Natural gas utilities may defer incremental operation and maintenance expenditures
attributable to regulatory and compliance-related requirements introduced after the natural
gas utility's last rate case proceeding and not included in the natural gas utility's current
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base rates. In a future rate case, the commission may allow recovery of the deferred costs
amortized over a reasonable period of time to be determined by the commission provided the
commission finds that the costs were reasonable and prudently incurred and were not
reflected in rates in prior rate cases.
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§24-2-11. Modernization and improvement of coal-fired boilers at electric power
plants; findings; expedited process; requirements; rulemaking.

(a) The Legislature hereby finds that:

(1) West Virginia is rich in energy resources, which provide many advantages to the state, its
economy and its citizens;

(2) West Virginia's abundant coal reserves have created, and will continue to create, many
benefits to the state and its citizens;

(3) West Virginia is experiencing a significant downturn in the coal industry as a result of
increasing environmental regulation and increased competition from natural gas and oil;

(4) Stabilization of the coal industry to maintain its accompanying benefits to the state and
its citizens requires West Virginia to be proactive and focus on the modernization and
improvement of coal-fired boilers used by electric utilities in this state to allow the more
efficient use of coal in the generation of electricity with reduced environmental impact;

(5) A comprehensive program of modernizing, upgrading and improving coal-fired boilers at
existing West Virginia power plants owned by electric utilities at reasonable cost to
ratepayers, will benefit the customers of the electric utilities, the public in West Virginia and
the economy of the state as a whole;

(6) A coal-fired boiler modernization and improvement program will create jobs, provide for
continued and enhanced safety and reliability of aging electrical generation infrastructure,
and provide for more economical generation of electricity from coal, all of which will benefit
customers located throughout the state; and

(7) Efforts to modernize and improve coal-fired boilers owned by electric utilities and used to
generate electricity in this state involve the investment of capital and the incurrence of
associated incremental costs. Accordingly, in order for the electric utility undertaking those
coal-fired boiler modernization and improvement programs to attract the necessary capital,
the electric utility should be permitted to recover the incremental rate of return, related
income taxes, depreciation and property taxes associated with the coal-fired boiler
modernization and improvement programs commencing with the implementation of a coal-
fired boiler modernization and improvement program approved by the commission without
waiting for a full base rate tariff filing, as more fully described in subsection (f) of this
section.

(b) Electric utilities may file with the commission an application for a multiyear
comprehensive program for modernizing and improving coal-fired boilers at power plants
located in this state and owned, in whole or in part, by the electric utility. Subject to
commission review and approval, a program may be amended and updated by the electric
utility as circumstances warrant. The recovery of costs in support of the program shall be
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allowed in the manner set forth in this section if the proposed program and related rates are
found to be just, reasonable, and based on prudent investments that are used and useful to
the utilities” West Virginia ratepayers.

(c) The application is in lieu of a proceeding pursuant to section eleven of this article and
shall contain the following:

(1) A description of the coal-fired boiler modernization and improvement program, in such
detail as the commission prescribes, which may include costs associated with or incidental
to the reduction of emissions or compliance with environmental requirements, the projected
cost, and timing of the installation of equipment and facilities that the applicant proposes to
replace, construct, modernize and/or improve;

(2) The projected net cost, on an annual basis, of the replacement, construction or
improvements;

(3) The projected starting and completion dates for the modernization and improvement
program;

(4) The projected cost of debt for the coal-fired boiler modernization and improvement
program funding and the projected capital structure for coal-fired boiler modernization and
improvement program funding;

(5) Testimony, exhibits or other evidence that demonstrates the need for the modernization
and improvement of coal-fired boilers in order to provide and maintain adequate, efficient,
safe, reliable and reasonably priced electrical generation;

(6) A proposed cost recovery mechanism consistent with this section; and
(7) Other information the applicant considers relevant or the commission requires.

(d) Upon filing of the application, the applicant shall publish, in the form the commission
directs, which form shall include, but not be limited to, the anticipated rates and, if any, rate
increase under the proposal, by average percentage and dollar amount for customers within
a class of service, as a Class I legal advertisement in compliance with the provisions of
article three, chapter fifty-nine of this code, the publication area to be each county in which
service is provided by the electrical utility, a notice of the filing of the application and that
the commission shall hold a hearing on the application within one-hundred eighty days of the
notice; unless no opposition to the application is received by the Public Service Commission
within one week of the proposed hearing date, in which case the hearing can be waived, and
issue a final order within two-hundred seventy days of the application filing date.

(e) Upon notice and hearing, if required by the commission, the commission shall approve
the coal-fired boiler modernization and improvement program and allow expedited recovery
of costs related to the expenditures as provided in subsection (f) of this section if the
commission finds that the expenditures and the associated rate requirements are just,
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reasonable, prudent, not contrary to the West Virginia public interest and will allow for the
provision and maintenance of adequate, efficient, safe, reliable and reasonably priced
electricity generated from coal.

(f) Upon commission approval, electric utilities will be authorized to implement the coal-fired
boiler modernization and improvement programs and to recover related incremental capital
and operation and maintenance costs, net of contributions to recovery of return and
depreciation and property tax expenses directly attributable to the coal-fired boiler
modernization and improvement program provided by electric utility’s customers, if any, as
provided in the following:

(1) An allowance for return shall be calculated by applying a rate of return to the average
planned net incremental increase to rate base attributable to the coal-fired boiler
modernization and improvement program for the coming year, considering the projected
amount and timing of expenditures under the coal-fired boiler modernization and
improvement program plus any expenditures in previous years of the program. The rate of
return shall be determined by utilizing the rate of return on equity authorized by the
commission in the electric utility's most recent rate case proceeding or in the case of a
settled rate case, a rate of return on equity as determined by the commission, and the
projected cost of the electric utility's debt during the period of the coal-fired boiler
modernization and improvement program to determine the weighted cost of capital based
upon the electric utility's capital structure.

(2) Income taxes at the corporate statutory income rates applicable to the return allowed on
the coal-fired boiler modernization and improvement program shall be calculated for
inclusion in rates.

(3) Incremental depreciation and property tax expenses directly attributable to the coal-fired
boiler modernization and improvement program shall be estimated for the upcoming year.

(4) Following commission approval of its coal-fired boiler modernization and improvement
program, an electric utility shall place into effect rates that include an increment that
recovers the allowance for return, operation and maintenance expense, related income
taxes, depreciation and property tax expenses associated with the electric utility's estimated
coal-fired boiler modernization and improvement program investments for the upcoming
year, net of contributions to recovery of those incremental costs provided by the electric
utility’s customers, if any, ("incremental cost recovery increment"). In each year subsequent
to the order approving the coal-fired boiler modernization and improvement program and an
incremental cost recovery increment, the electric utility shall file a petition with the
commission setting forth a new proposed incremental cost recovery increment based on
investments and expenses to be made in the subsequent year, plus any under-recovery or
minus any over-recovery of actual incremental costs attributable to the coal-fired boiler
modernization and improvement program investments, for the preceding year.

(g) The electric utility may make any accounting accruals necessary to establish a regulatory
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asset or liability through which actual incremental costs incurred and costs recovered
through the rate mechanism are tracked.

(h) Electric utilities may defer incremental operation and maintenance expenditures
attributable to regulatory and compliance-related requirements introduced after the electric
utility's last rate case proceeding and not included in the electric utility's current base rates.
In a future rate case, the commission shall allow recovery of the deferred costs amortized
over a reasonable period of time to be determined by the commission if the commission finds
that the costs were reasonable and prudently incurred and were not reflected in rates in
prior rate cases.
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§24-2-1m. Commission jurisdiction does not extend to materials recovery facilities,
mixed waste processing facilities, and certain mixed waste processing and resource
recovery facilities.

Notwithstanding any other provision of this code, the jurisdiction of the commission does not
extend to materials recovery facilities or mixed waste processing facilities as defined by
§22-15-2 of this code, except within a 35-mile radius of a facility sited in a county that is, in
whole or in part, within a karst region as determined by the West Virginia Geologic and
Economic Survey that has been permitted and classified by the West Virginia Department of
Environmental Protection as a mixed waste processing resource recovery facility and has
received a certificate of need by July 1, 2016: Provided, That nothing in this section shall
affect the requirements of §24A-2-5 and §24A-3-3 of this code: Provided, however, That the
jurisdiction of the commission does not extend to any mixed waste processing and resource
recovery facility that processes a minimum of 70 percent of the material brought to the
facility on any given day on a 30-day aggregate basis.
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§24-2-1n. West Virginia Business Ready Sites Program.
(a) The Legislature finds and declares that:

(1) Presently, West Virginia’s available industrial sites lack competitiveness with industrial
sites in surrounding states due in part to the lack of presently constructed, adequate utility
infrastructure serving sites having industrial potential;

(2) Having construction-ready industrial sites with adequately developed utility
infrastructure will increase the state’s potential to attract new industrial projects to the state
and advance the state’s economic development efforts;

(3) Incentivizing utilities to construct adequate public utility infrastructure and provide
services to sites identified as having industrial potential will increase the likelihood that such
sites are developed; and

(4) Responsibly increasing the number of industrial sites with adequate and fully developed
utility services is in the public interest of the state.

(b) Definitions. - For the purpose of this section:

"Industrial Development Agency" means any individual, incorporated organization,
foundation, association, private incorporated entity, or agency to whose members or
shareholders no profit inures, which has as its primary function the promotion,
encouragement, and development of industrial, commercial, manufacturing, and tourist
enterprises or projects in this state;

"Industrial Development Site" means a land development containing a minimum of 50
contiguous acres that is identified by the secretary as having potential for industrial
development and that does not currently have adequate public utility services from one or
more public utilities regulated by the Public Service Commission;

"Secretary" means the Secretary of the Department of Commerce; and

"Utility" means electricity, natural gas, water, or sewage service provided by a public utility
regulated by the Public Service Commission.

(c) The secretary shall administer a program known hereafter as "The West Virginia
Business Ready Sites Program" for the purpose of promoting economic development in
certain areas of the state by facilitating the construction of utility infrastructure necessary to
increase the attractiveness of such sites for industrial development within the state.

(d) An industrial development agency may identify a potential industrial development site
and apply to the secretary for approval of the site as an industrial development site,
including recommendations as to any required criteria for utility service to the site.
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(e) Upon receipt of the application, the secretary shall determine whether the potential
industrial development site has the attributes to accomplish the public purposes of this
section; and, upon determining that the site has such attributes, the secretary may certify
the site as an industrial development site subject to, at his or her discretion, all or some of
the identified required criteria for utility service and communicate such certification to the
Public Service Commission.

(f) After the Public Service Commission receives the certification described in subsection (e)
of this section, public utilities that are able to meet the required criteria, if any, may file with
the Public Service Commission an application for a multi-year comprehensive plan for
infrastructure development to construct public utility infrastructure and provide services to
industrial development sites. Subject to commission review and approval, a plan may be
amended and updated by the public utility as circumstances warrant. The recovery of costs
in support of the plans shall be allowed in the manner set forth in this section if the proposed
plans have been found to be prudent and useful.

(g) The application submitted to the Public Service Commission under subsection (e) of this
section is in lieu of a proceeding, pursuant to §24-2-11 of this code, and shall contain the
following:

(1) A description of the infrastructure program, in such detail as the Public Service
Commission prescribes, and the projected annual amount in approximate line sizes and feet,
general location, type, and projected installation timing of the facilities that the applicant
proposes to replace, construct, or improve;

(2) The projected net cost, on an annual basis, of the replacement, construction, or
improvements;

(3) The projected start date for the infrastructure program;

(4) The projected numbers of potential new customers that may be served by the
infrastructure program and the projected annual demand for public utility services of the
customers;

(5) The projected debt for the infrastructure program funding and the projected capital
structure for infrastructure program funding;

(6) A proposed full and timely cost recovery mechanism consistent with this section; and

(7) Other information the applicant considers relevant, or the Public Service Commission
requires.

(h) Upon filing of the application, the applicant shall publish, in the form the Public Service
Commission directs, which form shall include, but not be limited to, the anticipated rates
and, if any, rate increase under the proposal, by average percentage and dollar amount for
customers within a class of service, as a Class I legal advertisement in compliance with the
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provisions of §59-3-1 et seq. of this code, the publication area to be each county in which
service is provided by the public utility, a notice of the filing of the application, and that the
commission shall hold a hearing on the application within 90 days of the notice; unless no
substantial opposition to the rate change is received by the commission within one week of
the proposed hearing date, in which case the hearing can be waived, and issue a final order
within 150 days of the application filing date.

(i) Upon notice and hearing, if required by the Public Service Commission, the commission
shall approve the infrastructure program and allow expedited recovery of costs related to
the expenditures, as provided in subsection (i) of this section, if the commission finds that
the expenditures and the associated rate requirements are just, reasonable, and are not
contrary to the public interest.

(j) Upon Public Service Commission approval, utilities will be authorized to implement the
infrastructure programs and to recover related incremental costs, net of contributions to
recovery of return, operation, and maintenance, depreciation and tax expenses directly
attributable to the infrastructure program served by the infrastructure program
investments, if any, as provided in the following:

(1) An allowance for return shall be calculated by applying a rate of return to the average
planned net incremental increase to rate base attributable to the infrastructure program for
the coming year, considering the projected amount and timing of expenditures under the
infrastructure program plus any expenditures in previous years of the infrastructure
program. The rate of return shall be determined by utilizing the rate of return on equity
authorized by the Public Service Commission in the public utility’s most recent rate case
proceeding or in the case of a settled rate case, a rate of return on equity as determined by
the commission, and the projected cost of the public utility’s debt during the period of the
infrastructure program to determine the weighted cost of capital based upon the public
utility’s capital structure.

(2) Income taxes applicable to the return allowed on the infrastructure program shall be
calculated at the statutory tax rate for inclusion in rates.

(3) Incremental operation and maintenance, depreciation, and property tax expenses directly
attributable to the infrastructure program shall be estimated for the upcoming year.

(4) Following Public Service Commission approval of its infrastructure program, a public
utility shall place into effect rates that include an increment that recovers the allowance for
return, related income taxes at the statutory rate, operation and maintenance, depreciation,
and property tax expenses associated with the public utility’s estimated infrastructure
program investments for the upcoming year, net of contributions to recovery of those
incremental costs provided by new customers served by the infrastructure program
investments, if any. In each year subsequent to the order approving the infrastructure
program and the incremental cost recovery increment, the public utility shall file a petition
with the Public Service Commission setting forth a new proposed incremental cost recovery
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increment based on investments to be made in the subsequent year, plus any under-recovery
or minus any over-recovery of actual incremental costs attributable to the infrastructure
program investments, for the preceding year.

(5) The facilities installed in an application approved by the Public Service Commission shall
be considered used and useful as of the date of construction expenditure for rate recovery.

(k) The public utility may make any accounting accruals necessary to establish a regulatory
asset or liability through which actual incremental costs incurred and costs recovered
through the rate mechanism are tracked.

(1) Utilities may defer incremental operation and maintenance expenditures attributable to
regulatory and compliance-related requirements introduced after the public utility’s last rate
case proceeding and not included in the public utility’s current rates. In a future rate case,
the Public Service Commission may allow recovery of the deferred costs amortized over a
reasonable period of time to be determined by the commission provided the commission
finds that the costs were reasonable and prudently incurred and were not reflected in rates
in prior rate cases.

(m) Notwithstanding any provision of this code to the contrary, sites covered by the
provisions of this section are eligible for the disbursement of funds from the Certified Sites
and Development Readiness Program, as delineated in §5B-2-19 of this code: Provided, That
the Department of Commerce approves each such application for funding.
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§24-2-10. Renewable energy facilities program.
(a) The Legislature finds and declares that:

(1) West Virginia is rich in energy resources, which provide many advantages to the state, its
economy and its citizens;

(2) West Virginia’s abundant mineral reserves have created, and will continue to create,
many benefits to the state and its citizens, including thousands of jobs, a strong tax base and
a low-cost, reliable source of electricity;

(3) Coal-fired plants currently supply over 90 percent of electricity generation to the citizens
and businesses of this state;

(4) Businesses that may otherwise locate or expand facilities in this state often require that a
portion of the electricity that they purchase be generated via renewable sources;

(5) Creating a program for the development of certain renewable sources of electricity by
electric utilities will result in increased economic development opportunities in the state,
create jobs and enhance the use of the state’s electricity generation; and

(6) Creating a program to authorize electric utilities to provide a portion of the state’s
electricity needs through a process that allows them to plan, design, construct, purchase,
own and operate renewable electric-generating facilities, energy storage resources, or both,
pursuant to this section is in the public interest of the state.

(b) Definitions - For the purpose of the section:

“Capital investments” include, but are not limited to, costs related to the planning, design,
construction, purchase, and ownership of renewable electric-generating facilities, energy
storage resources, and interconnections with transmission and distribution facilities.

“Commission” or “Public Service Commission” means the Public Service Commission of West
Virginia.

“Electric utility” means any electric distribution company that sells electricity to retail
customers in this state under rates regulated by the commission. Unless specifically
provided for otherwise, for the purposes of this section, the term “electric utility” may not
include rural electric cooperatives, municipally owned electric facilities or utilities serving
less than 30,000 residential electric customers in West Virginia.

“Eligible site” means any site in this state that has been previously used in electric
generation, industrial, manufacturing or mining operations, including, but not limited to,
brownfields, closed landfills, hazardous waste sites, former industrial sites, and former
mining sites. In the event that there is no available site that has been previously used in
electric generation, industrial, manufacturing or mining operations in the area to be served
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by a renewable electric facilities program, an eligible site may include any suitable site in
this state approved for use in connection with a renewable electric facilities program by the
Secretary of the Department of Commerce.

“Energy storage resource” means infrastructure located on an eligible site that allows for
the energy absorption and release of electrical energy into the electric grid.

“Renewable electric facilities program” means a program proposed by an electric utility to
plan, design, construct, purchase, own, and operate renewable electric-generating facilities,
energy storage resources, or both, pursuant to this section: Provided, That a renewable
electric facilities program may not consist solely of energy storage resources.

“Renewable electric-generating facility” means infrastructure located on an eligible site that
generates electricity solely through solar photovoltaic methods or other solar methods.

(c) Electric utilities may file with the commission an application for a multiyear
comprehensive renewable energy facilities program that complies with the provisions of this
section for planning, designing, constructing, purchasing, owning, and operating renewable
electric-generating facilities, energy storage resources, or both, by the electric utility.
Subject to commission review and approval, a renewable energy facilities program may be
amended and updated by the electric utility. The recovery of costs in support of the
renewable energy facilities program shall be allowed in the manner set forth in this section.

(d) Any renewable energy facilities program shall comply with the following requirements:

(1) An electric utility may purchase each renewable electric-generating facility and each
energy storage resource from a developer of renewable electric-generating facilities or
energy storage resources or construct such facilities on its own, as applicable. Any purchase
of a renewable electric-generating facility or energy storage resources shall be subject to a
competitive procurement administered by the electric utility. An electric utility may select to
purchase a renewable electric-generating facility, energy storage resource, or both, based
on a myriad of factors, including, but not limited to, price and nonprice criteria, which shall
include, but not be limited to, geographic distribution of generating capacity, areas of higher
employment, or regional economic development.

(2) An electric utility may elect to petition the commission, outside of a base rate case
proceeding, at any time for a prudency determination with respect to the purchase,
construction, and ownership by the electric utility of one or more renewable electric-
generating facilities, energy storage resources, or both. The commission’s final order
regarding any such petition shall be entered by the commission within 150 days after the
date of the filing of such petition.

(3) No renewable electric-generating facility shall have a generating capacity greater than
50 megawatts until such time as 85 percent of that renewable electric-generating facility’s
annual energy output is being sold or is contracted to be sold to residential, commercial, or
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industrial customers pursuant to a renewable special contract or renewable tariff, and,
thereafter, any expansion of that or another renewable energy-generating facility’s
generating capacity shall proceed in increments of up to 50 megawatts each until such time
as 85 percent or more of all renewable energy-generating facility’s aggregate, annual energy
output is being sold or is contracted to be sold to customers pursuant to a renewable special
contract or renewable tariff;

(4) No single renewable electric-generating facility shall have a generating capacity greater
than 200 megawatts;

(5) The cumulative generating capacity of all renewable electric-generating facilities
operating at any given time, and for which rate recovery is provided by the commission
under this section, shall not exceed 400 megawatts among all investor-owned electric
utilities in this state: Provided, That the cumulative generating capacity of all renewable
electric-generating facilities operating at any one time, and for which rate recovery is
provided by the commission under this section, shall not exceed 200 megawatts for all
electric utilities within the state owned by the same corporate parent company;

(6) The calculation of maximum megawatts of generating capacity for renewable electric-
generating facilities established in this subsection shall not include the storage capacity of
energy storage resources;

(7) As part of the renewable energy facilities program, the electric utilities must offer the
energy output for sale to customers from all classes of service.

(e) Applications made under this section are in lieu of an application for a certificate of
public convenience and necessity pursuant to §24-2-11 of this code and shall contain the
following:

(1) A description of the renewable electric-generating facilities, energy storage resources, or
both, in such detail as the commission prescribes, including, but not limited to, the
generating capacity and location of the facilities and a description of the competitive
purchase procurement process administered by the electric utility that is required under this
section;

(2) A proposed concurrent cost-recovery mechanism for actual and projected capital
investments in the renewable electric-generating facilities, energy storage resources, or
both, and for operation and maintenance expenses and taxes associated with such facilities;
and

(3) Other information that the applicant considers relevant or the commission requires.

(f) Upon filing of an application, the applicant shall publish, in the form the commission
directs, which form shall include, but not be limited to, the anticipated rates and, if any, rate
increase under the proposal, by average percentage and dollar amount for customers within
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a class of service, as a Class I legal advertisement in compliance with §59-3-1 et seq., of this
code, the publication area to be each county in which service is provided by the electric
utility, a notice of the filing of the application and that the commission shall hold a hearing
on the application within 90 days of the notice; unless no opposition to the rate change is
received by the commission within one week of the proposed hearing date, in which case the
hearing can be waived, and the commission shall issue a final order within 150 days of the
application filing date.

(g) The planning, design, construction, purchase, ownership, and operation of renewable
electric-generating facilities, energy storage resources, or both, pursuant to this section is in
the public interest, and the commission shall so find when considering applications for
renewable energy facilities programs submitted by an electric utility pursuant to this
section.

(h) Upon notice and hearing, if required by the commission, the commission shall approve
the applications made under this section and allow concurrent recovery of costs related to
the expenditures, as provided in subsection (i) of this section, if the commission finds that
the expenditures and the associated rate requirements are just and reasonable and that the
applications comply with the requirements of this section.

(i) Upon commission approval, electric utilities shall be authorized to implement renewable
electric facilities programs and to concurrently recover their costs, including a return on
capital investments, operation and maintenance, depreciation, and tax expenses directly
attributable to the renewable electric facilities program capital investments, if any, as
provided in the following:

(1) An allowance for return shall be calculated by applying a rate of return to the

average planned net incremental increase to rate base attributable to the renewable electric
facilities program for the coming year, considering the projected amount and timing of
capital investments under the renewable electric facilities program plus any capital
investments in previous years of the program. The rate of return shall be determined by
utilizing the rate of return on equity and the capital structure authorized by the commission
in the electric utility’s most recent base rate case proceeding or in the case of a settled base
rate case, a rate of return on equity set forth in or associated with such settlement or, if
neither is set forth in or associated with such settlement, a rate of return on equity and a
capital structure determined by the commission to be reasonable, and the projected average
weighted cost of the electric utility’s debt during the period of the renewable electric
facilities program to determine the weighted cost of capital based upon the electric utility’s
capital structure determined as specified above.

(2) Income taxes applicable to the return allowed on the renewable electric facilities
program shall be calculated at the statutory rate for inclusion in rates.

(3) Incremental operation and maintenance, depreciation, and property tax expenses directly
attributable to the renewable electric facilities program shall be estimated for the upcoming
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year.

(4) Following commission approval of its application made under this section, an electric
utility shall place into effect rates that include an increment for concurrent cost recovery
that recovers the allowance for return, related income taxes at the statutory rate, operation
and maintenance, depreciation, and property tax expenses associated with the electric
utility’s actual and projected capital investments under the renewable electric facilities
program for the upcoming year, net of contributions to recovery of those incremental costs
provided by customers who have executed renewable special contracts, or who are taking
power under renewable tariffs and are served by the renewable electric facilities program
investments, if any, (“incremental cost-recovery increment”). In each year subsequent to the
order approving the renewable electric facilities program and the incremental cost-
recovery increment, the electric utility shall file an application with the commission setting
forth a new proposed incremental cost recovery increment for concurrent cost recovery of
forecasted costs to be made in the subsequent year, plus any under-recovery or minus any
over-recovery of actual incremental costs attributable to the renewable electric facilities
program, for the preceding year.

(5) The renewable electric-generating facilities, energy storage resources, or both,
constructed, purchased, contracted, owned, installed, and in service pursuant to an
application approved by the commission shall be considered used and useful for rate
recovery purposes. Any concurrent cost recovery mechanism approved by the commission
shall limit the amount of cost to be recovered from any individual customer of the electric
utility to a maximum of $1,000 per month: Provided, That this limitation shall not impact the
electric utility’s ability to recover all costs incurred pursuant to this section from other
customers. Customers who have executed renewable special contracts or are taking power
under renewable tariffs pursuant to an approved renewable electric facilities program are
not subject to any such limits imposed by the commission.

(6) If an electric utility serves customers in more than one jurisdiction, and a jurisdiction
other than this state denies the electric utility recovery of the costs incurred pursuant to a
renewable electric facilities program approved by the commission and allocated to that
jurisdiction, the electric utility shall recover all of the costs of the renewable electric
facilities program from its West Virginia jurisdictional customers if the commission finds that
the expenditures and the associated rate requirements are just and reasonable, and all
attributes of the renewable electric facilities program, including energy, capacity, and
renewable energy credits shall be assigned to this state.

(j) The electric utility may make any accounting accruals necessary to establish a regulatory
asset or liability through which actual incremental costs incurred and costs recovered
through the rate mechanism are tracked.

(k) With respect to renewable electric facilities programs, electric utilities may defer
incremental operation and maintenance expenses attributable to regulatory and compliance-
related requirements introduced after the electric utility’s last base rate case proceeding

August 5, 2026 Page 62 of 303 §24



West Virginia Code §24

and not included in the electric utility’s current base rates or incremental cost-recovery
increment in lieu of current recovery. In a future base rate case, the commission shall allow
recovery of such deferred costs amortized over a reasonable period of time to be determined
by the commission provided the commission finds that the costs were reasonable and
prudently incurred and were not reflected in rates in prior base rate cases.

(1) The provisions of this section shall expire on December 31, 2025. The expiration of this
section shall not affect the full and timely cost recovery associated with a renewable energy
facilities program for which an application has been filed with the commission pursuant to
this section on or before December 31, 2025, nor for any projects previously approved by the
commission pursuant to this section.

(m) Notwithstanding any provision of this article to the contrary, no provision herein this
section shall displace any current levels of coal-fired generation capacity.

(n) Notwithstanding the provisions of §24-2-11c of this code, any person or entity: (1) Who is
not an electric utility; (2) who intends to purchase or construct and operate an electric
generating facility as an exempt wholesale generator under federal law; (3) who will
generate electricity solely through solar photovoltaic or other solar methods; and (4) who, if
desired, intends to purchase or construct and operate energy storage for such electricity
may file an application with the Public Service Commission under this section in such detail
and with such publication requirements as the commission may prescribe; and the
commission shall hold a hearing, unless waived, within 90 days of publication and issue a
final order on a siting certificate or modification thereof within 150 days of the application
filing date. No other provision of this section shall apply to these exempt wholesale
generators.
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§24-2-1p. Middle-Mile Fiber Broadband Infrastructure Expansion Program.
(a) Legislative findings. The Legislature finds:

(1) That access to broadband services is of critical importance to and a necessary
prerequisite for enabling economic development in the state and for improving education,
health care, public safety and government services, among other benefits to its citizens;

(2) That broadband expansion into unserved rural areas of the state continues to be an issue
of importance to the Legislature, and progress is hindered by lack of full development of
middle-mile broadband fiber infrastructure within the state;

(3) That the issues which have hindered the provision of broadband access to rural areas of
the state especially disadvantage the elderly and low-income households;

(4) That it continues to be a primary goal of the Legislature to make every municipality,
community, and rural area in this state accessible to Internet communications through the
expansion, extension, and general availability of broadband services and technology;

(5) That regulated electric utilities have existing distribution infrastructure in place
throughout the state, and that their existing and new infrastructure could be utilized in
connection with construction of middle-mile broadband fiber assets;

(6) That it is in the public interest to expedite construction of middle-mile broadband fiber
infrastructure to provide the necessary architecture to facilitate additional broadband
Internet access to individuals and institutions in unserved areas of the state; and

(7) That it is appropriate to establish a program to allow electric utilities to construct middle-
mile fiber broadband assets within the power supply zone utilizing existing and new electric
utility distribution assets in a manner that addresses the needs of the public and is
consistent with the operational concerns of the electric utilities that may participate in this
program.

(b) Definitions. For purposes of this section:
“Commission” means the Public Service Commission of West Virginia.

“Council” means the Broadband Enhancement Council, as defined in §31G-1-1, et seq. of this
code.

“Electric utility” means any electric utility operating within this state that is regulated by the
commission: Provided, That an electric utility that has installed middle-mile fiber broadband
infrastructure pursuant to this section shall not be considered a public utility engaged in the
transmission of messages by telephone, telegraph or radio for purposes of §24-2-1(a) of this
code.
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“Program” means the Middle-mile fiber Broadband Expansion Program established pursuant
to subsection (c) of this section.

“Project” means one or more middle-mile fiber infrastructure expansion projects, including
any portion of such projects to be used for the electric utility’s communication needs,
proposed by an electric utility and approved by the commission pursuant to subsection (e) of
this section as part of the program.

“Served” means any area with broadband service as defined in §31G-1-2 of this code.
“Unserved” means any area without broadband service as defined in §31G-1-2 of this code.

(c) Establishment of program. Commencing July 1, 2020, the Middle-Mile Fiber Broadband
Infrastructure Expansion Program is hereby authorized and established.

(d) Authorizing participation. An electric utility having distribution infrastructure in this
state may participate in the program pursuant to the provisions of this section.

(e) Powers and duties of Public Service Commission to act on written plans and amendments
to written plans. The commission shall have the following powers and duties in connection
with the program:

(1) Review, approve, or reject each written plan submitted by an electric utility pursuant to
subsection (f) of this section. A written plan shall be approved if the commission determines
that the proposed plan is reasonable, prudent, useful, and is not contrary to the public
interests, considering the interests of the potential broadband users and the electric utility
customers.

(2) Review, approve, or reject amendments to written plans submitted by an electric utility
pursuant to subsection (f) of this section. Amendments to a written plan shall be approved if
the commission determines that the proposed amendments to a written plan are reasonable,
prudent, useful and not contrary to the public interest considering the interests of the
potential broadband users and the electric utility customers.

(3) Perform any other duties necessary to effectuate the provisions of this section.

(f) Written plan. Following the council’s determination that construction, installation,
operation, and repair of a middle-mile broadband infrastructure expansion project by an
electric utility is feasible pursuant to §31G-4-5 of this code, the electric utility shall file a
written plan and application seeking the commission’s approval of the project and its
associated cost recovery. The written plan and application is in lieu of a proceeding pursuant
to §24-2-11 of this code and shall contain the following:

(1) The route of the middle-mile fiber infrastructure proposed for the project, the number of
fiber strands that would be utilized in connection with the proposed project and dedicated to
serve as the middle-mile, the location of the electric utility’s distribution infrastructure that
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will be utilized in connection with the proposed project, the capacity or number of fiber
strands of the middle-mile that will be available to lease to non-governmental last-mile
broadband Internet providers and other third parties upon completion of the proposed
project, and the commitment of at least one non-governmental last-mile broadband Internet
provider that will lease access to the middle-mile fiber assets constructed as part of the
proposed project, and an estimate of potential broadband customers, determined in
consultation with the council, that would be served by the middle-mile infrastructure;

(2) The estimated cost of the proposed project, including, but not limited to, engineering
costs, construction costs, permitting costs, right of way costs and a reasonable allowance for
funds used during construction;

(3) Proposed schedule of construction of the proposed project;

(4) Method of attachment and connection of the middle-mile broadband fiber assets to the
electric utility’s distribution infrastructure;

(5) Testimony, exhibits or other evidence that demonstrates the project is reasonable,
prudent, useful and not contrary to the public interest;

(6) A cost recovery mechanism that allocates all net costs to be recovered under this section
on a distribution-level basis; and

(7) Other information the applicant considers relevant or the commission requires.

(g) The electric utility shall publish, in the form the commission directs, which form shall
include, but not be limited to, the anticipated monthly and yearly electric rate increase, if
any, and actual rates under the proposal, by average percentage and dollar amount for
customers within a class of service, as a Class I legal advertisement in compliance with the
provisions of §59-3-1 et seq. of this code, the publication area to be each county in which
service is provided by the electric utility, a notice of the filing of the application and that the
commission shall hold a hearing on the application within 90 days of the notice; unless no
opposition to the plan or the rate change is received by the commission within the time
limits established by the commission, in which case the hearing can be waived, and the
commission shall issue a final order within 150 days of the application filing date: Provided,
That upon the request of any interested person or entity, the commission shall allow for the
submission of comments on the feasibility of the plan.

(h) Upon notice and hearing, if required by the commission, the commission shall approve
the plan and allow expedited recovery of costs related to the expenditures as provided in
subsection (f) of this section if the commission finds that the expenditures and the associated
rate requirements are just, reasonable, not contrary to the public interest, and will allow for
the provision and maintenance of adequate, efficient, safe, reliable and reasonably priced
middle-mile fiber broadband service.
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(i) The council or the commission may not act to limit the number of last-mile broadband
Internet providers eligible to be contracted to utilize the middle-mile fiber infrastructure
constructed as part of a project proposed pursuant to this section. No board, commission,
agency, or other governmental body may regulate the costs extended to a broadband
customer from any last-mile broadband Internet service provider. Nothing in this subsection
shall prevent the commission from reviewing, modifying, and approving or denying the cost
or means of providing a middle-mile fiber proposed project pursuant to this section.

(j) Upon commission approval, an electric utility will be authorized to implement the plan
and to recover related project costs, net of any middle-mile broadband revenues or
contributions in aid of construction, as provided in the following:

(1) An allowance for return shall be calculated by applying a rate of return to the planned
net incremental increase to rate base attributable to the project for the coming year,
considering the projected amount and timing of expenditures under the project, plus any
expenditures in previous years of the project. The rate of return shall be determined by
utilizing the rate of return on equity authorized by the commission in the electric utility’s
most recent rate case proceeding or in the case of a settled rate case, a rate of return on
equity as determined by the commission, and the projected cost of the electric utility’s debt
during the period of the project to determine the weighted cost of capital based upon the
electric utility’s capital structure.

(2) Income taxes applicable to the return allowed on the project shall be calculated for
inclusion in rates at the federal and state statutory rates.

(3) Depreciation and property tax expenses directly attributable to the project shall be
estimated for the upcoming year.

(4) Operation and maintenance expense specifically and directly related to operation and
maintenance of the middle-mile fiber broadband facilities.

(5) Following commission approval of the project and related cost recovery mechanism, an
electric utility shall place into effect a commission approved reconcilable rate surcharge that
recovers the revenue requirement of the allowance for return, related income taxes,
operation and maintenance expenses, depreciation, property tax expenses associated with
the electric utility’s estimated project investments for the upcoming year, net of middle-mile
revenue or contributions in aid of construction recovery of those costs provided by last mile
broadband Internet providers upon completion of the project, if any (“middle-mile cost
recovery rates”). In each year subsequent to the order approving the project and middle-mile
cost recovery rates, the electric utility shall file a petition with the commission setting forth
new proposed middle-mile cost recovery rates that recover the revenue requirement of the
project inves