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§31G-4-1. Definitions.
As used in this article, the following terms are defined as follows:

(1) “Applicable codes” means uniform building, fire, electrical, plumbing, or mechanical
codes adopted by a recognized national code organization, including, but not limited to, the
National Electrical Safety Code, or any local amendments to those codes: Provided, That
notwithstanding any other provisions of said applicable codes, the Code of West Virginia, or
the West Virginia Code of State Rules, variances for the installation and maintenance of
broadband service infrastructure on utility poles shall be permitted if these are agreed upon
between infrastructure owners.

(2) “Attacher” means any person, corporation, or other entity, or the agents or contractors of
such seeking to permanently or temporarily fasten or affix any type of equipment, antenna,
line, or facility of any kind to a utility pole in the right of way or its adjacent ground space.

(3) “Attachment application” means the application made by an attacher to a pole owner for
attachment of equipment, antenna, line, or facility of any kind to a utility pole. It shall
include:

(A) Proof of insurance; or
(B) An indemnification agreement prepared by the pole owner.
(4) “Broadband service” means the same as that term is defined in §31G-1-2 of this code.

(5) “Commission” means the Public Service Commission as set forth in §24-1-1 et seq. of this
code.

(6) “Make-ready-costs” means the costs incurred by an attacher associated with the transfer
of the facilities, antenna, lines, or equipment of a pre-existing third-party user, undertaken
by an attacher to enable attachment to the utility pole or similar structure. Make-Ready
Costs that are to be paid by an attacher include, without limitation, all costs and expenses to
relocate or alter the attachments or facilities of any pre-existing third-party user as may be
necessary to accommodate an attacher’s attachment.

(7) “Telecommunications carrier” means either:

(A) A telecommunication carrier as determined by the Department of Economic
Development; or

(B) A telecommunication carrier that meets the definition of such with respect to the Federal
Communication Commission, as set forth in 47 U.S.C. § 153.

(8) “Pole owner” means a person, corporation, or entity having ownership of a pole or similar
structure in the right of way to which utilities, including without limitation, electric and
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communications facilities, are located or may be located whether such ownership is in fee
simple or by franchise.

(9) “Pre-existing third-party user” means the owner of any currently operating facilities,
antenna, lines, or equipment on a pole or its adjacent ground space in the right of way.

(10) “Utility facility” means the same as that term is defined in §17-2A-17a of this code.

(11) “Utility poles” or “poles” means poles that are used to support electrical, cable
television, telephone, and broadband service.

(12) “Wireless access” means access to and use of a right-of-way for the purpose of
constructing, installing, maintaining, using, or operating telecommunications facilities for
wireless communication purposes.
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§31G-4-2. Attachment to third party facilities.

(a) Upon approval of an Attachment Application, an Attacher may relocate or alter the
attachments or facilities of any Pre-Existing Third Party User as may be necessary to
accommodate an Attacher’s attachment using Pole Owner approved contractors; provided,
however, that an Attacher will not effectuate a relocation or alteration of a Pre-Existing
Third Party User’s facilities that causes or would reasonably be expected to cause a
customer outage without first providing 45 days prior written notice to the Pre-Existing
Third Party User, in order to permit the Pre-Existing Third Party User to relocate its
facilities on its own.

(b) In the event the Pre-Existing Third Party Users of such other facilities fail to transfer or
rearrange their facilities within 45 days from receipt of notice of relocation or alteration of a
Pre-Existing Third Party User’s facilities that causes or would reasonably be expected to
cause a customer outage, an Attacher may undertake such work.

(c) Within 30 days of the completion of any relocation or alteration, an Attacher shall send
notice of the move and as-built reports to the Pre-Existing Third Party User and the owner of
all poles or other structures on which such relocations or alterations were made. The as-built
reports shall include a unique field label identifier, and an address or coordinates.

(d) Upon receipt of the as-built reports, the Pre-Existing Third Party User and pole or
structure owner(s) may conduct an inspection within 14 days at an Attacher’s expense. An
Attacher shall pay the actual, reasonable, and documented expenses incurred by the Pre-
Existing Third Party User and pole or structure owner for the inspection. If any such
relocation or alteration results in the facilities of the Pre-Existing Third Party User on the
pole or other structure failing to conform with the applicable safety Pole Owner’s standards,
the Pre-Existing Third Party User shall, within seven days of the inspection, notify an
Attacher of such failure to conform.

(e) In a notice, the Pre-Existing Third Party User may elect to either:

(1) Perform the correction itself and bill the Attacher for the actual, reasonable and
documented costs of the correction, or

(2) Instruct the Attacher to correct such conditions at Attacher’s expense. Any post-
inspection corrections performed by the Attacher must be completed within 30 days of such
notification.

(f) As a condition of exercising the ability to relocate, rearrange, or alter a Pre-Existing Third
Party User’s facilities pursuant to this section, an Attacher shall indemnify, defend and hold
harmless the owner or owners of all poles or other structures on which such relocation,
rearrangement or alteration takes place, the affiliates of such owner or owners, and the
officers, directors and employees of such owner or owners and their affiliates, each being
deemed an Indemnitee, from and against all third party damage, loss, claim, demand, suit,
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liability, penalty or forfeiture of every kind and nature, including, but not limited to, costs
and expenses of defending against the same, payment of any settlement or judgment
therefor and reasonable attorney’s fees, that are actually and reasonably incurred by an
Indemnitee, by reason of any claim by an affected Pre-Existing Third Party User or any
person or entity claiming through such Pre-Existing Third Party User arising from such
relocation, rearrangement or alteration.

(g) All work performed must be in accordance with applicable codes, as defined in section
one of this article, including, but not limited to, the National Electrical Safety Code:
Provided, That the variances to applicable codes and to private agreements as set forth in
§31G-6-1 of this code shall apply to this section.

(h) In the event an ILEC accepts payment for make-ready work, and fails to perform that
work within 45 days, the ILEC which has been paid and which has failed to perform the
work, shall immediately return and refund the moneys paid for that work which was not
completed. Failure to return those funds within 14 calendar days shall be cause for a fine,
payable to the Public Service Commission, equal to the amount of the payment and a cause
of action in circuit court for return of the payment and is subject to treble damages,
reasonable attorney’s fees, and any applicable court costs. Good-cause and good-faith efforts
to have performed the work shall be a defense against the imposition of any fine: Provided,
That the provisions of this subsection shall not apply to any make-ready work where a pole
replacement is necessary.
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§31G-4-3. Exceptions.
(a) Notwithstanding any provision of this code to the contrary, the provisions of this article
shall not apply to:

(1) Facilities located above the “Communication Worker Safety Zone” as such term is
defined in the National Electrical Safety Code; or

(2) Any electric supply facilities wherever located.

(b) This article does not authorize any activity requiring an electric supply outage.
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§31G-4-4. Public Service Commission jurisdiction; rulemaking; enforcement.

(a) The Public Service Commission shall possess and exercise regulatory jurisdiction over
the provisions of this article. The commission shall administer and adjudicate disputes
relating to the issues and procedures provided for under this article.

(b) The commission shall adopt the rates, terms, and conditions of access to and use of poles,
ducts, conduits, and rights-of-way as provided in 47 U.S.C. § 224 and 47 C.F.R. § 1.1401 -
1.1415, inclusive, of the dispute resolution process incorporated by reference in those
regulations and any subsequent modifications or additions to the provisions of the United
States Code or Code of Federal Regulations provisions referenced herein.

(c) The commission shall certify to the Federal Communications Commission that this state,
as evidenced by the enactment of this article, hereby exercises jurisdiction over the
regulation of pole attachments. The certification shall include notice that the State of West
Virginia hereby:

(1) Regulates the rates, terms, and conditions related to pole attachments; and

(2) In so regulating such rates, terms, and conditions, the state has the authority to consider
and does consider the interests of the subscribers of the services offered via such
attachments, as well as the interests of the consumers of the services.

(d) (1) Notwithstanding subsection (b), the commission shall promulgate rules to address
abandoned cable, conductor, and related facilities attached to utility poles. The rules shall
include provisions that:

(A) Provide for the pole owner to fully recover from the owner of the attachment the costs
incurred by the pole owner for the removal and disposal of abandoned cable, conductors,
and related facilities;

(B) Address situations where the pole owner is unable to receive full recovery of its removal
and disposal costs from the owner of the attachment by instead receiving recovery of its net
unrecovered costs from its jurisdictional customers, including other Attachers, in such
manner as the commission determines is just and reasonable; and

(C) Allow the pole owner to book or defer these net costs on its accounting books and
request recovery to the commission outside of a base rate case proceeding through a
surcharge or other rate recovery mechanism.

(2) Any pole owner, after making reasonable efforts to require the attachment owner to
remove abandoned facilities, that proceeds to remove what the pole owner reasonably
believes is abandoned cable, conductor, and related facilities, shall be released and held
harmless from liability from claims or any related losses claimed by the Attacher or others
for the pole owner’s removal work, including any loss of property value, potential business
value, salvage value, or any other value of such cable, conductor, and related facilities.
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(e) Notwithstanding subsection (b), the commission shall promulgate rules to govern the
timely transfer of facilities from an old pole to a new pole and the removal of utility poles
that have had electric facilities moved to new poles but continue to have other facilities
attached in the telecommunications space on the old existing poles. Should the attached
facilities not be transferred in a timely manner from the old pole to the new pole by the
owner of the attachments, as determined by the commission, the rules shall address this
matter and include the right and mechanism of the pole owner itself to transfer the facilities
to the new pole, to remove the old pole, and to recover its costs fully and timely from the
owner of the facilities transferred. Any pole owner who transfers facilities from an old pole
to a new pole, after reasonable due diligence, shall be released and held harmless from
liability for its transfer work, except for acts of negligence or willful misconduct.
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§31G-4-5. Electric power utilities; feasibility study for providing broadband services;
Public Service Commission to assist; proposed legislation to be developed; report.

(a) For purposes of this section:
(1) “Commission” shall mean the West Virginia Public Service Commission.

(2) “Council” shall mean the Broadband Enhancement Council, as defined in §31G-1-1 of this
code.

(3) “Electric utility” shall mean any electric utility operating within this state that is
regulated by the commission.

(4) “Project” shall mean a middle-mile broadband infrastructure expansion project proposed
by an electric utility.

(b) Each electric utility may investigate the feasibility of constructing and operating a
project within the electric utility distribution system and, if it so elects, may submit a
feasibility study of a proposed project to the council on or before December 1, 2019.
Additional feasibility studies may be submitted to the council after December 1, 2019,
without penalty.

(c) The council and the commission shall assist each such electric utility in its preparation of
such a feasibility study.

(d) The feasibility study shall include an evaluation of the following:

(1) The scope of the proposed project for which the feasibility study is conducted, which
shall include, but not be limited to:

(A) The route of the middle-mile infrastructure proposed for the project, the number of fiber
strands that would be utilized in connection with the proposed project and dedicated to
serve as the middle-mile, the location of the electric utility’s distribution infrastructure that
will be utilized in connection with the proposed project, the capacity of the middle-mile
broadband infrastructure that will be available to lease to last-mile broadband Internet
providers upon completion of the proposed project;

(B) The estimated cost of the proposed project, including but not limited to engineering
costs, construction costs, permitting costs, materials and labor, right-of-way costs, and a
reasonable rate of return to the electric utility;

(C) The proposed schedule of construction of the proposed project; and

(D) The method of attachment and connection of the middle-mile broadband fiber assets to
the electric utility’s distribution infrastructure;
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(2) The regulatory and legal barriers to an electric utility constructing a project and
operating middle-mile broadband infrastructure to provide access to unserved areas of the
state, as defined in §31G-1-2 of this code, and proposed legislation to address such
regulatory barriers;

(3) Whether it is in the public interest and the interest of the electric utility to make
improvements to the distribution grid in furtherance of providing such middle-mile
broadband Internet services in conjunction with its program of electric distribution projects;

(4) Whether it is in the public interest and the interest of the electric utility to operate
middle-mile broadband Internet assets to provide access to unserved areas of the state;

(5) Whether it is in the public interest and the interest of the electric utility to permit a third
party to lease such capacity to provide last-mile broadband Internet services to unserved
areas of the state;

(6) Whether construction of middle-mile broadband Internet infrastructure utilizing electric
utility distribution systems is feasible with respect to the maturity of the relevant
technology, the compatibility of such services with existing electric services, and the
financial requirements to undertake such project;

(7) The anticipated level of rate adjustment necessary to allow the electric utility to recover
its costs associated with the proposed project, and a reasonable rate of return, on an
expedited basis, that will be recovered by the electric utility through a rate adjustment at the
commission; and

(8) Such other information that is pertinent to the project.

(e) Upon receipt of a feasibility study, the council shall post the same on the council website
for written public comment for a period of seven days and then shall render a determination,
by a majority vote of the council, as to the feasibility of the proposed project.

(f) In its consideration of the feasibility of a project, the council shall identify one or more
last-mile broadband Internet providers that may lease the middle-mile broadband Internet
capacity created by the proposed project pursuant to lease terms and conditions set by the
council.

(g) The council shall render such feasibility determination within 60 days from the date the
feasibility study is submitted to the council.

(h) Commencing January 1, 2020, and each year thereafter, the council shall give a report of
its consideration of feasibility studies submitted pursuant to this section to the Governor, the
President of the Senate, the Speaker of the House of Delegates, and the Joint Committee on
Government and Finance.
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§31G-4-5a. Electric Cooperative Providing Broadband Services.

An electric cooperative organized pursuant to state and federal law, including the Rural
Electrification Act of 1936, may utilize its distribution system, poles, or rights of way to
provide for critical infrastructure, which may include the construction or operation, or both,
of a broadband infrastructure project consisting of middle mile or last mile services, or both.
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§31G-4-6. Severability.

Pursuant to §2-2-10 of this code, if any provision of this article or the application thereof to
any person or circumstance is held unconstitutional or invalid, such unconstitutionality or

invalidity shall not affect other provisions or applications of the article, and to this end the
provisions of this article are declared to be severable.
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§31G-4-7. Ready pole access notification and cost sharing.

A pole owner or manager which has determined a utility pole ready for telecommunication
fibers to be added, and the additional available capacity for that pole, is required to make
such known to the West Virginia Department of Economic Development. Telecommunication
carriers will be notified by the West Virginia Department of Economic Development within
15 days of the available space and the telecommunication carrier who intends to use the
pole will share in the cost of the engineering work required. The telecommunication carrier
shall be given 30 days to notify the pole owner or manager they will use the pole or poles for
connectivity. The pole owner will be excluded from the requirements of this paragraph if the
pole owner has an electronic permitting and notification software system for processing pole
attachment applications.
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