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AN ACT to amend and recnact sections three-a, thirteen,
fourteen, fifteen, twenty-one, forty-two and forty-six, article
ten, chapter five of the code of West Virginia, one thousand
nine hundred thirty-one, as amended; to further amend said
article by adding thereto four new sections, designated
sectiens twenty-seven-a, twenty-seven-b, twenty-seven-c
and fifty-five; to amend and reenact sections two, two-a,
three, four, five, nine, twelve, thirteen, eighteen, nineteen,
twenty-one, twenty-three, twenty-five and twenty-seven,
article fourteen-d, chapter seven of said code; to further
amend said article by adding thereto four new sections,
designated sections nine-a, nine-b, nine-c and thirty-one; to
amend and reenact sections twenty-six, twenty-seven,
twenty-eight, twenty-nine and thirty-five, article two,
chapter fifteen of said code; to further amend said article by
adding thereto six new sections, designated sections forty,
forty-one, forty-two, forty-three, forty-four and forty-five;
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Lo amend and reenact scclions two, three, five, fifteen and
nineteen, article two-a of said chapter;to further amend said
articlec by adding thereto five new sections, designated
scclions four-a, six-a, six-b, six-c and twenly; to amend
article seven-a, chapter cighteen of said code by adding
thereto six new sections, designaled sections threc-a,
fourteen-b, twenty-eight-a, twenty-eight-b, twenty-eight-c
and thirty-seven; lo amend and reenact scctions eleven,
thirteen, seventeen, thirty and thirty-four of said article; to
amend and reenact seclions two, four, seven, twelve, thirteen
and eighteen, article seven-b of said chapter; to further
amcnd said article by adding thereto four new sections,
designated sections eight-a, twelve-a, thirteen-b and nine-
teen; to amend and reenact sections one-a, three, four, six,
six-a and fourtccn, article nine, chapter fifty-one of said
code; and {ofurtheramend said article by adding theretlo five
newsections, designated sections three-a,twelve-a, twelve-b,
twelve-c and seventeen, all relating generally to the public
employeesretirementsystem, deputy sheriff retirementplan,
state police death, disability and retircment fund, state
police retirement system, state teachers rctirement system,
teachers defined contribution retirement system and retirc-
ment system for judges of courts of record; compliance of the
public employees rctirement system, dcputy sheritf retire-
ment plan, state police death, disability and retirement fund,
state police rctirement system, stalc teachers retircment
system, tcachers defined contribution retirement system and
retircment system for judges of courts of record with the
federal lax law qualification rcequirements of Scctlion 401(a)
and relatcd sections of the Internal Revenue Code of 1986 as
applicable to governmental plans; definition of leased
employcces and clarification of incligibility of leascd employ-
ees to participate in these retirement systems; requirements
relating to retirement plan loans for members in the deputy
sheriff retircment plan and state teachersretirement system
and provisions for the administration of those loans by the
consolidated public retircment board, making technical
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corrections; eliminating certain annuity options in the
deputy sheriff retirement system; clarifying that certain
benefits in the deputy sheriff retirement system may not be
reduced upon the death of a named beneficiary; replacing
“base salary” with “annual compensation” as a factor in
determining the amount of death benefits due a surviving
spousein thedeputy sheriffretirement system; clarifying the
amount to be paid in lieu of the standard burial benefit in
certaincasesin the deputy sheriff retirement system; permit-
ting members of the state teachers retirement system the
option to purchase service credit for time periods they were
absent from work and receiving temporary total disability
payments; setting forth cost lo purchasec such service credit
inthestate teachersretirement system; establishing applica-
ble time periods; setting forth a window of time during which
such purchase must occur; relating to the public employees
rctirement system; providing for “retroactive service” and
“limited credited service”; providing for application of
terms; providing forrestrictions resulting from said applica-
tion and making technical corrections; relating to the teach-
ers’ retirement system; providing that certain members who
are also members of the Legislalure may make contributions
to the plan for time spent serving in the Legislature; relating
topublicemploycesretirementsystem;clarifying thatnoless
than ten days of service by any member may be credited as
one month of service; clarifying that no member may receive
more than one year of credited service for any calendar year;
clarifying the definilion of interim sessions; increasing the
time limit to purchase retroactive service credit; clarifying
thatno interest be paid upon certain purchases of retroactive
service credit; relating to the public cmployees retirement
system; service credit; allowing transfer of service with the
state police; and requiring the member’s employer to make
certain employer contributions to the plan for the same time
period and conforming reenacted sections to existing law
with regard to all pension and retirement plans administered
by the consolidated public retirement board.
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Be it enacted by the Legisleture of West Virginia:

That sections three-a, thirteen, fourtcen, fifteen, twenty-one,
forty-two and forty-six, article ten, chapter five of the codc of
West Virginia, enc thousand nine hundred thirty-one, as
amended, be amended and recnacted; that said article be further
amended by adding therclo four ncw sections, designated
sections twenty-seven-a, twenty-scven-b, twenty-seven-¢ and
fifty~[ive; that seclions two, two-a, three, feur, five, nine, twelve,
thirteen, eightcen, nineteen, twenty-onc, twenty-three, twenty-
five and twenty-seven, article fourtecn-a, chapier seven of said
code be amended and reenacted; that said article be further
amended by adding thereto four new sections, designated
sections nine-a, nine-b, nine-c and thirty-on¢; that sections
twenty-six, twenty-seven,twent yeight, twenty-nineandthirty-
tive, article two, chapter fifteen o[ said cedc be amended and
rcenacted; that said article be further amendced by adding thereto
six new sections, designated sections forty, forty-onc, forty-two,
forty-three, forty-four and forty-five; that sections twe, three,
five, [ilteen and nineteen, article two-a of said chapter be
amendcd and reenacted; that said article be [urther amended by
adding thereto five new sections, designated scctions four-a, six-
a, six-b, six-c and twenty; that article seven-a, chapter cighteen
of said code be amended by adding thereto six new scctions,
designatedsectionsthree-a,fourlcen-b,twenty-eight-a, twenty-
eight-b, twenty-eighl-c and thirty-seven,; that sections elcven,
thirteen, sevenicen, thirty and thirty-feur of said article be
amended and reenacted; that sections two, four, seven, twelve,
thirteen and eighteen, articleseven-b of said chapter be amended
and recnacted, thal said article be further amended by adding
thercto four new scctions, designated sections eight-a, twelve-a,
thirtecn-b and ninctcen; that seclions one-a, three, four, six, six-
a and [ourteen, arlicle nine, chapter fifty-ene of said code be
amended andreenacted; and that said article be lurther amended
by adding thercto five new scctions, designated sections three-a,
twclve-a, twelve-b, twclve-c and scventeen, all to reud as
follows:
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CHAPTER 5. GENERAL POWERS ANS® AUTHORITY OF
THE GOVERNOR, SECRETARY OF STATE AND ATTORNEY
GENERAL; BOARD OF PUBLIC WORKS; MISCELLANEOUS
AGENCIES, COMMISSIONS, OFFICES, PROGRAMS, ETC.

ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYEES RETIREMENT ACT.

§5-10-3a. Article to be liberally construed; supplements federal
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social security; federal qualification requirements.

(a) The provisions of this article shall be liberally
construed so as to provide a general retirement system for
the employecs of the state hercin made eligible for such
retirement: Provided, Thal nothing in this article shall be
conslrued as permitting any governmental unit, its officers
or employecs to substitute the relirement plan herein
authorized for federal social security now in force in West
Virginia.

(b) The purpose of this article is Lo provide a state
pension plan which supplements the federal social security
pension plan now in force and heretofore authorized by
law for members of this retirement system.

(¢) The retirement system is intended to meet the federal
qualification requirements of Section 401(a) and related
sections of the Internal Revcnue Code as applicable Lo
governmental plans. Notwithstanding any other provision
of statc law, the board shall administer the retircment
system 1o fulfill this intent for the exclusive benefit of the
members and their bencficiaries. Any provision of this
article referencing or relating to such {cderal tax qualifi-
cation requirements shall be elfective as of the date
required by federal law, The board may promulgate rules
and amend or repeal conflicting rules in accordance with
the authority granted to it pursuant to section one, article
ten-d of this chapter to assure compliance with this
section.
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§5-10-13. Actuarial investigatiens and valuations; specification
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of actuarial assumptions.

(a) The board of trustecs shall keep, or cause to be kept,
such data as shall be necessary for the preparation of
mortality, service and retircment tables and for thc
compilation of such other data as shall be required for an
actuarial valuation of the assets and liabilitics of the
retirement system.

(b) Beginning in one theusand nine hundred sixty-six,
and in each five-year period thereafter, the actuary shall
make actuarial investigalions into the experiences of the
members, retirants and beneficiaries of the retircment
sysiem. Based upon such investigations, the board of
trustees shall adopt for the system rales of mortality,
withdrawal from service, superannuation retirement and
disability retirement and salary scales for final average
salary.

(c) Beginning in one thousand nine hundred sixty-two,
and at least once in each three-year period thereaftcr, the
actuaryshall make an actuarial valuation of the assets and
liabilities of the retirement system: Provided, That until
the first actuarial investigations are made, the valuations
shall be based upen decrement assumptions which are, in
the opinion of the actuary, applicable to the members,
retirants and beneficiaries of the system.

(d) Beginning in one thousand nine hundred sixty-two,
the actuary shall annually compute the annuity reserve
liabilities for annuities being paid retirants and beneficia-
ries.

{e} The board shall specify and adopt all actuarial
assumptions for the system at its first meeting of every
calendar year or as soon thereafter as may be practicable,
which assumptions shall become part of the terms of the
system.
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ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYLEES RETIREMENT ACT.

§5-10-14. Service credit; retroactive provisions.
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(a) The board of trustees shall credit each member with
the prior service and contributing service to which he or
she is entitled basced upon such rules as the board of
trustees shall from time to time adopt and bascd upon the
following:

(1) Inno event may less than ten days of service rendcred
by a member in any calendar month be credited as a
month of service: Prewvided, That for employees of the
state Legislature whose term of cmployment is otherwisc
classified as temporary and who are cmployed to perform
services required by the Legislature for its regular scssions
or during the interim betwecn regular scssions and who
have becn or are so employed during regular sessions or
during the interim between regular sessions in seven
consecutive calendar years, scrvice credit of one month
shall be awarded foreach ten daysemploycdin the interim
betwecn regular sessions, which interim days shall be
cumulatively calculated so that any ten days, regardless of
calendar month or year, shall be calculated toward any
award of onc month of service credit;

(2) Except for hourly employees, ten or more months ef
service credit earned in any calendar yearshall be credited
as a ycar of service: Provided, That no more than one ycar
of scrvice may bhe credited to any member for all service
rendered by him or her in any calendar ycar and no days
may be carried over by a member from onc calendar ycar
to another calendar year where the member has received
a full ycar credit for that year; and

(3) Service may be creditcd to a member who was
employed by a political subdivision if his or her employ-
ment occurred within a period of thirty yearsimmediately



Enr. S. B. No. 652] 8
32 preceding the date the political subdivision became a
33 participating public employer.
34 (b) The board of trustees shall grant service credit to
35 employees of boards of health, the clerk of the House of
36 Delegates and the clerk of the state Senate, or to any
37 former and present member of the state teachers retire-
38 ment system who have been contributing members for
39 more than three years, for service previously credited by
40 the state teachers retirement system and shall require the
41 transfer of the member’s contributions to the system and
42 shall also require a deposit, with interest, of any with-
43 drawals of contributions any time prior to the member’s
44 retirement. Repayment of withdrawals shall beasdirected
45 by the board of trustees.
46 (c) Court reporters who are acting in an official capacity,
47 although paid by funds other than the county commission
48 or state auditor, may receive prior service credit for time
49 served inthat capacity.
50 (d) Employees of the state Legislature whose terms of
51 employment are otherwise classified as temporary and
52 who are employed to perform services required by the
53 Legislature for its regular sessions or during the interim
54 time between regular sessions shall receive service credit
55 forthe time served in that capacity in accordance with the
56 following. For purposes of this section the term “regular
57 session” means day onc through day sixty of a sixty-day
58 legislative session or day one through day thirty of a
59 thirty-day legislative session. Employees of the state
60 Legislature whose term of employment is otherwise
61 classified as temporary and who are employed to perform
62 services required by the Legislature for its regular sessions
63 or during the interim time between regular sessions and
64 who have been or are employed during regular sessions or
65 during the interim time between regular sessions in seven

66

consecutive calendar years, as certificd by the clerk of the
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houses in which the employce served, shall receive service
credit ol six months for all regular sessions served, as
certified by the clerk of the houses in which the employee
served, or shall rcceive service credit of three months for
each regular thirty-day session served prior to one thou-
sand nine hundred scventy-onc, as certificd by the clerk of
the houses in which the employee served, and shall receive
service credit of one month for each ten days served during
the interim between regular sessions, which interim days
shall be cumulatively calculated so that any ten days,
regardless of calendar month or ycar, shall be calculated
toward any award of one month of service credit: Pre-
vided, That no more than one year of service may be
credited to any temporary legislative employee for all
service rendercd by that employec in any calendar ycar
and nodaysmay be carried overby a temporary legislative
employee from one calendar year to another calendar year
where the member has received a full year credit for that
year. Service credit awarded for legislative employment
pursuant to this section shall be used for the purpose of
calculating that member’s retirement annuity, pursuant to
section twenty-two of this article, and determining
eligibility as it relates to credited service, notwithstanding
any other provision of this section. Certification of em-
ployment for a complete legislative session and forinterim
days shall be determined by the clerk of the houses in
which the employee served, based upon employment
records. Service of fifty-five days of a rcgular session
constitutes an absolute presumption of scrvice for a
complete legislative scssion, and scrvice of twenty-seven
days of a thirty-day regular session occurring prior to one
thousand nine hundred seventy-one constitutes an abso-
lute presumption of service for a complete legislative
session. @nce a legislative employec has been employed
during regular scssions for seven consecutive years or has
become a full-time employee of the Legislature, that
employee shall receive the service credit provided in this
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section for all regular and interim sessions, and interim
days worked by that employee, as certified by the clerk of
the houses in which the employee served, regardless of
when the session or interim legislative employment
occurred: Previded, however, That regular session legisla-
tive employment for seven consecutive years may be
served in either or both houses of the Legislature.

Any employee may purchase retroactive service credit
for periods of employment in which contributions werenot
deducted from the employee’s pay. In the purchase of
service credit for employment prior io the year one
thousand nine hundred eighty-nine in any department,
includingthe Legislature, which operaicd from the general
revenue fund and which was not expressly excluded from
budgel appropriations in which blanket appropriations
were made for the state’s share of public employees’
retirement coverage in the years prior {o the year one
thousand nine hundred eighty-nine, the employee shall
pay the employee’s share. Other employees shall pay the
state’s share and the employee’s share to purchase retroac-
tive service credit. Where an employec purchases service
credit for employment which occurred after the year one
thousand nine hundred eighty-cight, that employec shall
pay for the employee’s share and the employer shall pay its
share for the purchase of retroactive service credit:
Previded, That no legislative employee and no current or
former member of the Legislature may bc required to pay
any interest or penalty upon the purchase of retroactive
service credit in accordance with the provisions of this
section where the employee was not eligible to become a
member during the years he or she is purchasing retroac-
tivecredit for or had theemployee attempted to contribute
to the sysltem during the years he or she is purchasing
retroactive service credit {or and such contributions would
have been refused by the board: Provided, however, That
alegislativeemployee purchasing retroactivecredit under
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this section does so within twenty-four months of becom-
ing a member of the system or no later than thelast day of
December, two thousand five, whichever occurs last:
Provided further, That once a legislative employee be-
comes a member of the retirement system, he or she may
purchase retroactive service credit for any time he or she
was employed by the lLegislature and did not receive
service credit. Any service credit purchased shall be
credited as six months for each sixty-day session worked
and three months for each thirty-day session worked, and
credit for interim employment as provided in this subsec-
tion: And provided further, That this legislative service
credit shall also be used for months of service in order to
meet the sixty-month requirement for the payments of a
temporary lecgislative employee member’s retirement
annuity: And previded further, That no legislative em-
ployee may be required to pay for any service credit
beyond the actual time he or she worked regardless of the
service credit which is credited to him or her pursuant to
this section: And previded further, That any legislative
employeemay request a recalculationof his or hercredited
service to comply with the provisions of thissection at any
time.

(e) Notwithstanding any provision to the contrary, the
seven consecutive calendar years requirement and the
service credit requirements set forth in this section shall be
applied retroactively to all periods of legislative employ-
ment prior to the passage of this section, including any
periods of legisiative employment occurring before the
seven consecutive calendar yearsreferenced in thissection.

(f) The board of trustees shall grant service credit to any
former or present member of the state police death,
disability and retirement fund who hasbeen a contribut-
ing member of this system for more than three yecars, for
service previously credited by the state police death,
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175 disability and retirement fund if the member transfers all
176 of his or her contributions to the state police death,
177 disability and retirement fund to the system created in this
178 article, including repayment of any amounts withdrawn
179 any time from the state police death, disability and
180 retircment fund by the member seeking the transfer
181 allowed in this subsection: Provided, That there shall be
182 added by the member tothe amounts transferred or repaid
183 under this paragraph an amount which shall be sufficient
184 to equal the contributions he or she would have made had
185 the member been under the public employees retirement
186 system during the period of his or her membership in the
187 state police death, disability and retirement fund plus
188 interest at a rate determined by the board.

§5-10-15. Military service credit; qualified military service.
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(a)(1) In addition to any benefit provided by federal law,
any member of the retirement system who has previously
served in or enters the active service of the armed forces of
the United States during any period of compulsory mili-
tary service shall receive credited service for said time
spent in the armed forces of the United States, not to
exceed five years if such member:

(A) Has been honorably discharsged from the armed
torces;

(B) Substantiates by appropriate documentation or
evidence his or her active military service and entry
therein during any period of compulsory military service;
and

(C) Pays to the members’ deposit fund the amount he or
shemay have withdrawn therefrom, together with regular
interest from the date of withdrawal to the date of repay-
ment.
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(2} Any member of the retirement system who enters the
active service of the armed forces of the United States
during any period of compulsory military service shall
receive the credil provided by this section regardless of
whether he or she was a public employee at the time of
entering the military service.

(3) No member may receive the credil described in this
section for any period for which the member has received
credit under section ten-b of this article.

(b) In any case of doubt as to thc period of service to be
credited a member under the provisions of this section, the
board ef trustees shall have final power to determine such
period.

(c) During the period of such armed service and until the
member’s return te the employ of a participating public
employer, his or hercontributionsto theretirementsystem
shallbe suspended and any credit balanccremaining in the
members’ deposit fund shall be accumulated at regular
interest.

(d) Notwithstanding the preceding provisions of this
section, contribulions, benefits and service credit with
respect to qualified military scrvice shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this sectien, “qualified military
service” has thc same meaning as in Section 414(u) of the
Internal Revenue Code. The retirement board is autho-
rized to determine all questions and make all decisions
rclating to this section and, pursuant to the authority
granted to the retirement board in section one, article ten-
d of this chapter, may promulgate rules relating to contri-
butions, benefits and service credit tocomply with Section
414(u) of the Internal Revenue Code,

§5-10-21. Deferred retirement and early retirement.
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(a) Any member who has five or more years of credited
servicein force, of which at least three yearsare contribut-
ing service, and who leaves the employ of a participating
public employer prior to his or her attaining age sixty
ycars for any reason exccept his or her disability retirement
or death shall be entitled te an annuity computed accord-
ing to section twenty-two of this article, as that section
was in [orce as of the date of his or her separation from the
employ of a participating public employer: Provided, That
he or she does not withdraw his or her accumulated
contributions from the members’ deposit fund. His or her
annuity shall begin the first day of the calendar month
next following the month in which his or her application
for same is filed with the board of trustecs on er after his
or her attaining age sixty-two yecars.

(b) Any member who squalifies [or deferred retirement
benefits in accordance with subsection (a) of this section
and has ten or more ycars of credited service in force and
who has attained age fifty-five as of the date of his or her
separation may, prior to the effective date of his or her
retirement,but notthereafter,elect toreceive theactuarial
cquivalent of his or her deferred retirement annuity as a
reduced annuity commencing on the first day of any
calendar month between his or her date of separation and
his er her attainment of age sixtytwo years and payable
threughout his or her life.

(c) Any member who qualifies for deferred retirement
benefits in accordance with subsection (a) of this section
and has twenty or more years of credited service in force
may elect to receive the actuarial equivalent of his or her
deterred retirement annuity as a reduced annuity com-
mencing en the first day of any calendar month betwcen
his or her fifty-{ifth birthday and his or her attainment ot
age sixty-twe years and payable throughout his or her life,
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(d) Notwithstanding any of the other provisions of this
section or of this article, except sections twenty-seven-a
andtwenty-seven-b, and pursuant to rules promulgatcd by
the board, any member who has thirty or more years of
credited service in f{orce, at least three of which are
contributing service, and who elects le take early relire-
ment, which for the purposes of this subsection means
retirement prior to age sixty, whether an active employee
oraseparaled employee at the time of application, shall be
entitled to the full computation of annuity according to
section twenty-two of this article, as that section was in
forceas of the date of retirement applicatlion, but with the
reduced actuarial equivalent of the annuity the member
would have received if his or her henefit had commenced
at age sixty when he or she would have been entitled o
full computation of benefit without any reduction.

(e) Notwithstanding any of the other provisions of this
section or of this article, except sections twenty-seven-a
and twenty-seven-b of this article, any member of the
retirement system may retire with full pension rights,
without reduction of bepefits, if he or she is at least
tifty-five years of age and the sum of his or her age plus
years of contributing service and limited credited scrvice,
as defined in section two of this article, equals or exceeds
eighty.

§5-10-27a. Federal law maximum benefit limitations.
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Notwithstanding any other provision of this article or
statelaw, the boardshall administer theretirement system
in compliance with the limitations of Section 415 of the
Internal Revenue Code and regulations promulgated
thereunder to the extent applicable to governmental plans
so that no annuity or other benefit provided under this
system shall exceed those limitatioens. The extent to which
any annuity or other benefit payable under thisretirement
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system shall be reduced as compared to the extent to
which an annuity, contributions or other benefits under
any other defined benefit plans or defined contribution
plans required to be taken into consideration under
Section 415 of the Internal Revenue Code shall be reduced
shall be determined by the board in & manner that shall
maximize the aggregate benefits payable to the member.
If the reduction is under this retirement system, the board
shall advise affected members of any additionallimitation
on the annuities required by this section.

§5-10-27b. Federal law minimum required distributions.
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The requirements of this section apply to any distribu-
tion of a member’s or beneficiary’s interest and take
precedence over any inconsistent provisions of this code.
This provision applies to plan years beginning after the
thirty-first day of December, one thousand nine hundred
eighty-six. Notwithstanding anything in this code to the
contrary, the payment of benefits under this article shall
be determined and made in accordance with Section
401(a)(9) of the Internal Revenue Code and the federal
regulations promulgated thereunder. For this purpose, the
following provisions apply:

(a) The payment of benefits under the retirement system
to any member shall be distributed to him or her not later
than the required beginning date, or be distributed tohim
or her commencing not later than the required beginning
date, in accordance with regulations prescribed under
Section 401(a)(9) of the Internal Revenue Code, over the
life of the memMber or over the lives of the member and his
or her beneficiary or over a period not extending beyond
the life expectancy of the member and his or her benefi-
ciary.

(b) If a member dies after distributian to him or her has
commenced pursuant to this section but before his or her
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entire interest in the retirement system has been distrib-
uted, then the remaining portion of that interest shall be
distributed at least as rapidly as under the method of
distribution being used at the date of his or her death.

{c) If a member diesbeforedistribution to him or her has
commenced, then his or her entire interest in the retire-
ment system will be distributed by the thirty-first day of
December of the calendar year containing the fifth anni-
versary of the member’s death, except as follows:

(1) If a member’s interest is payable to a beneficiary,
distributions may be made over the life of that beneficiary
or over a period certain not grcater than the life expec-
tancy of that beneficiary, commencing on or before the
thirty-first day of December of the calendar year immedi-
ately following the calendar year in which the member
died; or

(2) If the member’s beneficiary is the surviving spouse,
the date distributions are required to begin shall be no
later than the later of:

(A) The thirty-first day of December of the calendar year
in which the member would have attained age seventy and
one-half; or

(B) The earlier of: (i) The thirty-first day of December of
the calendar year following the calendar yearin which the
member died; or (ii) the thirty-first day of Dccember of the
calendar year following the calendar year in which the
spouse died.

§5-10-27c. Pirect rollovers.

1
2
3

(a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety~three. Notwithstanding any provision of this article
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to the contrary that would otherwise limit a distributee’s
election under this system, a distributee may elect, at the
time and in the manner prescribed by the board, to have
any portion of an eligible rollover distribution that is
equal to at least five hundred dollars paid directly to an
eligible retirement plan specified by the distributee in a
direct rollover. For purposes of thissection, the following
definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
life or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributee’s designated beneficiary, or for a specified
period of ten years or more; (ii) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii) the portion of
any distribution that is not includable in gross income
determined without regard to the exclusionfor net unreal-
ized appreciation with respect to employer securities; (iv)
any hardship distribution described in Section
401(k)(2)(B)(i)(iv) of the Internal Revenue Code; and (v)
any other distribution or distributions reasonably ex-
pected to total less than two hundred dollars during a
year.

(2) “Eligible retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
described in Section 408(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) of the Internal
Revenue Code or a qualified plan described in Section
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401(a) of the Internal Revenue Code that accepts the
distributee’s eligiblerollover distribution: Provided, That
in the case of an eligible rollover distribution to the
surviving spouse, an eligible retirement plan is an individ-
ual retirement account or individual retirement annuity.

(3) “Distributee” means an employee or former em-
ployee. In addition, the employee’s or former employee’s
surviving spouse and the employee’s or former employee’s
spouse or former spouse who is the alternate payee under
a qualified domestic relations order, as defined in Section
414(p) of the Internal Revenue Code with respect to
governmental plans, are distributees with regard to the
interest of the spouse or former spouse.

(4) “Direct rollover” means a payment by the retirement
system to an eligible retirement plan.

(b) Nothing in this section may be construed as permit-
ting rollovers into this system or any other system admin-
istered by the retirement board.

§5-10-42. Fiscal or plan year of retirement system.

1
2

The fiscal or plan year of the retirement system shall
coincide with the fiscal year of the state.

§5-10-46. Right to benefits not subject to execution, etc.; assign-

O W N

ments prohibited; deductions for group insurance;
setoffs for fraud; exception for certain domestic
relations orders.

The right of a person to any benefit provided for in this
article shall not be subject to execution, attachment,
garnishment, the operation of bankruptcy or insolvency
laws, or other process whatsoever, nor shall any assign-
ment thereof be enforceable in any court except that the
benefits or contributions under this system shall be subject
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to “qualified domestic relations orders” as that term is
defined in Section 414(p) of the Internal Revenue Code as
applicable to governmental plans: Previded, That should
amember be covered by a group insurance or prepayment
plan participated in by a participating public employer,
and should he or she be permitted to, and elect to, continue
such coverage as a retirant, he or she may authorize the
board of trustees to have deducted from his or her annuity
the payments required of him orher o continue coverage
undersuch group insurance or prepayment plan: Provided,
hewever, Thal a participating public emplayer shall have
therightofsetoffforany claim arising from embczzlement
by, or fraud of, a member, relirant or beneficiary.

§5-10-55. Bencfits not to be forfeited if system terminates.

1
2
3
4
)

If the retircment system is lerminated or contributions
arc complelely discontinued, the rights of all members to
benefits accrued or contributions made to the date of such
termination or discontinuance, 10 the exlcnt then funded,
are not forfeited.

CHAPTER 7. COUNTY COMMISSIONS AND OFFICERS.

ARTICLE 14D. BEPUTY SHERIFF RETIREMENT SYSTEM ACT.

§7-14D-2. Definitions.

(SR
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As used in this article, unless a federal law or regulation
or the contcxt clearly requires a different meaning;

(a) “Accrued bencfit” means on behalf of any member
two and onc-quarter percent'of the member’s final average
salary multiplied by thc member’'s years of credited
service. A member’s accrued benefit may not exceed the
limits of Section 415 of the Internal Revenue Code and is
subject to the provisions of section nine-a of this article.
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(b) “Accumulated contributions” means the sum of all
amounts deducted from the compensation of a member, or
paid on his or her behalf pursuant to article ten-c, chapter
tive of this code, either pursuant to section scven of this
article or scction twenty-nine, article ten, chapter five of
this code as a result of covered employment together with
regular interest on the deducted amounts.

(c) “Active military duty” means full-time active duty
with any branch of the armed forces of the United Slates,
including service with the national guard or rescrve
military forces when the member has been called to active
full-time duty and has reccived no compensation during
the period of that duty from any board or employer other
than the armed [orces.

(d) “Actuarial cquivalent” mcans a benetit of equal
value computed upon the basis of the mortality table and
interest rates as sct and adopted Wy the retirement board
in accordance with the provisions of this article.

(¢) *Annual compensation” means the wages paid to the
member during covered employment within the meaning
of Scction 3401(a) of the Intcrnal Revenue Code, bul
determined without regard to any rulcs that limit the
remuneration included in wages based upon the nature or
location of employment or scrvices performed during the
plan year plus amounts ex¢luded under Section 414(h)(2)
of the Internal Revenue Codc and less reimbursements or
other expense allowanccs, cash or noncash fringe benefits
or both, defcrred compcensation and welfare benefits.
Annual compensation for determining benefits during any
detcrmination period may not excecd one hundred fifty
thousand dollars as adjusted for cost of living in accor-
dance with Section 401(a)(17)(B) of thc¢ Internal Revenue
Caode.

(f) “Annual leave service” means accrued annual lcave.
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(g) “Annuity starting date” means the first day of the
first period for which an amount is received as an annuity
by reason of retirement.

(h) “Base salary” means a member’s cash compensation
exclusive of overtime frem covered employment during the
last twelve months of employment. Until a member has
werked twelve months, annualized base salary is used us
base salary.

(i) “Board” mcans the consolidated public retirement
board createdpursuantte article t e n-d, chapter five of this
code.

() “County commission” has the meaning ascribed to it
in section one, article one, chapter seven of this code.

(k) “Covered employment” meuns either: (1) Employ-
ment as a deputy sheriff and the active perfermance of the
duties required of a deputy sheriff; or(2)thc period of time
which active duties are not performed but disability
benefits are received under section thirteen or fourteen of
this article; or (3) concurrent employment by a deputy
sheriff in a job or jobs in addition to his or her employ-
ment as a deputy sheriff where such secondary employ-
mentrequires the deputy sheriff to be amember of another
retirement system which is administered by the consoli-
dated public retirement board pursuant to article ten-d of
chapterfive of this code: Provided, That the deputy sheritf
contribute to the fund created in section six of this article
the amount specified as the deputy sheriff’s contribution
in section seven of this article.

(1) “Credited service” means the sum of a member’s years
of service, active military duty, disability service and
annual leave service.

(m) “Deputy sherif{” means an individual employed as
a county law-enfercement deputy sheriff in this state and
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as defined by section two, article fourtcen, chapter seven
of this code.

(n) “Dependent child” means cither:

(1) An unmarried person under agc cighteen who is:
(A) A natural child of the member;

(B) A legally adopted child of the member;

(C) A child who at the lime of the member’s death was
living with the member whilethemembcr wasan adopting
parent during any period of probation; or

(D) A stepchild of the member residing in the member’s
household at the time of the member’s death; or

{(2) Any unmarried child under age iwenty-three:

(A) Who is enrolled as a full-time student in an accred-
ited college or university;

(B) Who was claimce as a dependent by the member [or
federalincometax purposesat the lime of member’s death;
and

(C) Whose relationship with the member is described in
subparagraph (A), (B) or (C), paragraph (1) of this subdivi-
sion.

(0) “Dependent parent” means the [ather or mother of
the member who was claimed as a dependent by the
member for federal income tax purposes at the time of the
member’s death.

(p) “Disability service” means service received by a
member, expressed in whole years, fractions thereof or
both, equal to one half of the whole ycars, fractions
thereof, or both, during which time a member receives
disability benefits under section fourteen or fifteen of this
article.
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{q) “Early retirement age” means age forty or over and
completion of twenty years of service.

(r) “Effective date” means the first day of July, one
thousand nine hundred ninety-eight.

(s) “Final average salary” means the average of the
highest annual compensation received for covered employ-
ment by the member during any five consecutive plan
years within the member’s last ten years of service. If the
member did not haveannual compensation for the five full
plan years preceding the member’s attainment of normal
retirement age and during that period the member re-
ceived disability benefitsunder section fourteen or fifteen
of this article then “final average salary” means the
average of the monthly salary determined psid to the
member during that period as determined under section
seventeen of this article multiplied by twelve.

(t) “Fund” means the West Virginia deputy sheriff
retirement fund created pursuant to section six of this
article.

(u) “Hour of service” means:

(1) Each hour for which a member is paid or entitled to
payment for covered employment during which time active
duties are performed, These hours shall be credited to the
member for the plan year in which the duties are per-
formed; and

(2) Each hour for which a member is paid or entitled to
payment for covered employment during a plan year but
where no duties are performed due to vacation, holiday,
illness, incapacity including disability, layoff, jury duty,
military duty, leave of absence, or any combination
thereof, and without regard to whether the employment
relationship has terminated. Hours under this paragraph
shallbe calculated and credited pursuant to West Virginia
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division of labor rules. A member willnot becredited with
any hours of service for any period of time he or she is
receiving benefits under section fourteen or fifteen of this
article; and

(3) Each hour for which back pay is either awarded or
agreed to be paid by the employing county commission,
irrespective of mitigation of damages. The same hours of
service shall not be credited both under paragraph (1) or
{(2) of this subdivision and under this paragraph. Hours
under this paragraph shall be credited to the member for
the plan year or years to which the award or agreement
pertains, rather than the plan year in which the award,
agrecment or payment is made,

(v) “Member” means a person first hired as a deputy
sherilf after the effective date of this article, as defined in
subsection (r) of thissection, or a deputy sheriff first hired
prior to the effective date and who elects to become a
member pursuant to section five or section seventeen of
this article. A member shall remain a member until the
benefits towhichhe or sheis entitled under this article are
paid or forteited.

{w) “Monthly salary” means the portion of a member’s
annual compensation which is paid to him or her per
month,

(x) “Normal form” means a monthly annuity which is
one twelfth of theamount of themember'saccrued benetit
which is payable for the member's life. If the member dies
before the sum of the payments he or she receives equals
his or her accumulated contributions on the annuity
starting date, the named beneficiary shall receive in one
lump sum the difference between the accumulated contri-
butions at the annuity starting date and the total of the
retirement income payments made to the member.
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(y) “Normal retirement age” means the first to occur of
the following:

(1) Attainment of age fifty years and the completion of
twenty or more years of service;

(2) While still in covered employment, attainment of at
least age fifty years and when the sum of current age plus
years of service esquals or exceeds seventy years;

(3) While still in covered employment, attainment of at
least age sixty years and completion of five years of
service; or

(4) Attainment of age sixty-two years and completion of
five or more years of service,

(z) “Partially disabled” means a member’s inability to
engage in the duties of deputy sheriff by reason of any
medically determinable physical or mental impairment
that can be expected to result in death or that haslasted or
can be expected to last for a continuous pcriod of not less
than twelve months. A member may be determined
partially disabled for the purposes of this article and
maintain the ability to engage in other gainful employ-
ment which exists within the state but which ability would
net enable him or her te earn an amount at least equal to
two thirds of the average annual compensation earned by
all active members of this plan during the planycar ending
as of the most recent thirtieth day ef June, as of which
plan data has been assembled and uscd for the actuarial
valuation of the plan.

(aa) “Public employees retirement system” means the
Wesl Virginia public employee’s retirement system created
by article ten, chapter five of this code.
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(bb) “Plan” means the West Virginia deputy sheriff
death, disability and retirement plan established by this
article.

(cc) “Plan year” means the twelve-month period com-
mencing on the first day of July of any designated year and
ending the following thirtieth day of June.

(dd) “Regular interest” means the rate or rates of
interest per annum, compounded annually, as the board
adopts in accordance with the provisions of this article.

(ee) “Retirement income payments” means the annual
retirement income payments payable under the plan.

(ff) “Spouse” means the person to whom the member is
legally married on the annuity starting date.

(gg) “Surviving spouse” means the person to whom the
member was legally married at the timc of the member's
death and who survived the member.

(hh) “Totally disabled” means a member’s inability to
engage in substantial gainful activity by reason of any
medically determined physical or mental impairment that
can be expected toresult in death or that has lasted or can
be expected to last for a continuous period of not less than
twelve months.

For purpeses of this subdivision:

(1) A member is totally disabled only if his or her
physical or mental impairment or impairments is so severe
that he or she is not only unable to perform his or her
previous work as a deputy sheriff but also cannot, consid-
ering his or her age, education and work expericnce,
engage in any other kind of substantial gainful employ-
ment which exists in the state regardless of whether: (A)
The work exists in the immediate area in which the
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member lives; (B) a specific job vacancy exists; or (C) the
member would be hired if he or she applied for work.

(2) “Physical or mental impairment” is an impairment
that results from an anatomical, physiological or psycho-
logical abnormality that is demonstrated by medically
accepted clinical and laboratory diagnostic techniques.

A member’s receipt of social security disability benefits
creates a rebuttable presumption that the member is
totally disabled for purposes of this plan. Substantial
gainful employment rebuts the presumption of total
disability.

(ii) “Year of service”. A member shall, except in his or
her first and last years of covered employment, be credited
with year of service credit based upon the hours of service
performed as covered employment and credited to the
member during the plan year based upon the following

schedule:
Hours of Service Year of Service Credited
Less than 500 ......cccovvneiiciiiiiirrinnene. 0
500 t0 999 ... 13
1,000t0 1,499 i, 273
1,500 Or MOTE  ramm s iwed ks Wrmagret @ 2 Ty L

During a member’s first and last years of covered
employment, the member shall be credited with one
twelfth of a year of service for eachmonthduring the plan
year in which the member is credited with an hour of
service. A member is not entitled to credit for years of
servicefor any time period during which he orshereceived
disability payments under section fourtecn or fifteen of
this article. Except as specifically excluded, years of
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service include covered employment prior to the effective
date.

Years of service which arc credited to a member prior to
his or her receipt of accumulated contributions upon
termination of employment pursuant to section thirteen of
thisarticle orsection thirty, article ten, chapter five of this
code, shall be disregarded {or all purposes under this plan
unless the member repays the accumulated contributions
with interest pursuant to section twelve of this article or
had prior to the  effective date made the repayment
pursuant to section eighteen, article ten, chapter five of
this code.

(3}) “Required beginning date” means the first day ot
April of the calendar year following the later of: (i) The
calendar year in which the member attains age seventy
and onehalf; or (ii) the calendar ycar in which he or she
rctires or otherwise separates from covered employment,

§7-14D-2a. Meaning of terms.
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Any term usced in this article shall have the same mcan-
ing as when used in a comparable context in the laws of
the United States, unless a differcnt meaning is clearly
required. Any reference in this article to the Internal
Revenue Code means the Internal Revenue Code of 1986,
as amended.

§7-14D-3. Creatien and administration of West Virginia deputy

W -

NS

sheriff’sretirementsystem;specification of actuar-
ial assumptions.

There is hereby created thc West Virginia deputy sher-
iff’s retirement system. The purpose of this system is to
provide for the orderly retirement of deputy sheriffs who
become superannuated because of age or permanent
disability and to provide certain survivor death benefits.
The retirement system constitutes a body corporate. All
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business of the system shall be transacted in the name of
the West Virginia deputy sheriff’s retircment system. The
boardshall specify and adopt all actuarial assumptions for
the plan at its first meeting of every calendar year or as
soon thereafter as may be practicable, which assumptions
shall become part of the plan.

§7-14D-4. Article to be liberally construed; supplements federal
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social security; federal qualification requirements.

(a) The provisions of this article shall be liberally
consirued so as to provide a general retirement system for
deputy sheriffs eligible to retire under the provisions of
this plan. Nothing in this article may be construed to
permit a county to substitute this plan for federal social
security now in force in West Virginia.

(b) The board shall administer the plan in accordance
with its terms and may construe the terms and determine
all questions arising in connection with the administra-
tion, interpretation and application of the plan. The board
may suc and be sued, conlract and be contracted with and
conduct all the business of the system in thc name of the
plan. The board may employ those persons it considers
necessary or desirable to administer the plan. The board
shall administer the plan for the cxclusive benefit of the
members and their beneficiaries subject to the specific
provisions of the plan.

(c) The plan is intended to meet the federal qualification
requirements of Section 401(a) and related sections of the
Internal Revenue Code as applicable to governmental
plans., Notwithstanding any other provision of state law,
the board shalladminister the plan to fulfill this intent for
the exclusive benefit of the members and their beneficia-
ries. Any provision of this article referencing or relating to
these federal qualificalion requirements shall be effective
as of the date required by federal law. The board may
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promulgate rules and amend or repeal conflicting rulesin
accordance with the authority granted to the board
pursuant to section one, article terd of chapter five to
assure compliance with the requirements of this section.

§7-14D-5. Members.
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(a) Any deputy sheriff first employed by a county in
covered empleyment after the etfective date of this article
shall be a member ef this retirement system and plan and
does not qualify for membership in any other retirement
system administered by the board, so long as he or she
remains employed in covered employment.

(b) Any deputy sheriff employed in covered employment
on the effective date of thisarticle shall within six months
of that effective date notify in writing both the county
commission in the county in which he or she is employed
and the board of his or her desire to become a member of
the plan: Provided, That this time period is extended to the
thirtieth day of January, one thousand nine hundred
ninety-nine, in accordance with the decision of the su-
preme court of appeals in West Virginia Deputy Sheriffs’
Association, et al v. James L. Sims, et al, No. 25212:
Provided, however, That any deputy sheriff employed in
covered employment on the effective date of this article
has an additional time period consisting of the ten-day
period following the day atter which the amended provi-
sions of this section become law to notify in writing both
the county commission in the county in which he or she is
employed and the board of his or her desire to become a
member of the plan. Any deputy sheriff who elects to
become a member of the plan ceases to be a member or
have any credit for covered employment in any other
retirement system administered by the board and shall
continue to be ineligible for membership in any other
retirement system administered by the board so long asthe
deputy sheriff remains employed in covered employment
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31 inthisplan: Provided further, That any deputy sheriff who
32 elects during the time period from the first day of July, one
33 thousand nine hundredninety-eight, to the thirtieth day of
34 January, one thousand nine hundred ninety-nine, or who
35 soelectsduring the ten-day time period occurring immedi-
36 ately following the day after the day the amendments
37 made during the one thousand nine hundred ninety-nine
38 legislative session become law, to transfer from the public
39 employees retirement system to the plan created in this
40 article shall contribute to the plancreated in this article at
41 therateset {orth in section seven of this article retroactive
42 to the first day of July, one thousand nine hundred
43 ninety-eight. Any deputy sheriff who does not affirma-
44 tively elect to become a member of the plan continues to
45 be cligible for any other retirement system as is from time
46 to time offered to other county employees ®utis ineligible
47 {or this plan regardless of any subsequent termination of
48 employment and rehire.

49 (c) Any deputy sheriff who was employed as a deputy
58 sheriff priorto theeffective date, but was not employed on
51 the effective date of this article, shall become a member
52 upon rehire as a deputy sheriff. For purposes of this
53 section, the member’s years of service and credited service
54 prior to the effective date shall not be counted for any
55 purposes under this plan unless: (1) The deputy sheriff has
56 notreceived thereturnofhisorheraccumulated contribu-
57 tions in the public employees retirement fund system
58 pursuant to section thirty, article ten, chapter five of this
59 code; or (2) the accumulated ¢contributions returned to the
60 memberfromthepublicemployeesretirementsystemhave
61 been repaid pursuant to section iwelve of this article. If
62 the conditions of subdivision (1) or (2) of this subsection
63 are met, all years of the deputy sherift’s covered employ-
64 ment shall be counted as years of service for the purposes
65 of this article. Each transferring deputy sheriff shall be
66 givencredited service forthe purposes of this articleforall
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covered employment transferred from the public employ-
cesretirement system regardless of whether such credited
service (as that term is defined in section two, article ten,
chapter five ol this code) was earned as a deputy sheriff.
All service in the public employees retirement system
accrued by a transferring deputy sheriff shall be trans-
ferred into the plan created by this article and the trans-
ferring deputy sheriff shall be given the same credit for the
purposes of this article for all such covered service which
istransferred from the public employees retirement system
as that transferring deputy sherilf would have received
from the public employees retirement system if such
transfer had not occurred. In connection with each deputy
sheriff receiving credit for prior employment provided in
this subsection, a transfer from public employees retire-
ment system to this plan shall be made pursuant to the
procedures described in section eight of this article.

(d) Once made, the election made under this section is
irrevocable. All deputy sheriffs first employed after the
etfective date and deputy sheriffs electing to become
members as described in this section shall be members as
a condition of employment and shall make the contribu-
tions required by section seven of this article.

(e) Notwithstanding any other provisions of this article,
any individual who is a leascd employee shall not be
eligible to participate in the plan. For purposes of this
plan, a “leased employee” means any individual who
performs services as an independent contractor or pursu-
antto an agreement with an employee leasing organization
or similar organization. If a question arises regarding the
status of an individual as a leased employee, the board has
final power to decide the question.

§7-14D-9. Retirement; commencement of benefits.
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A member may rctire and commence to reccive retire-
ment income payments on the [irst day of the calendar
month coincident with or next following the later of the
date the member ceases employment and the date the
member attains early or normal retirement age, in an
amount as provided under section eleven of this article, by
filing with the board his or her voluntary petition in
writing for retirement: Previded, That retirement income
payments under this plan shall be subject to the provisions
of seclion nine-b of this article. Upon receipt of the
petilion, the board shall promptly provide the member
with an explanation of his or her optional forms of retire-
ment benefits and uponreceipt of properly executed forms
from the member, the board shall process member’s
request for and commence payments as soon as adminis-
tratively feasible.

§7-14D-9a. Federal law maximum benefit limitations.
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Notwithstanding any other provision of this article or
statelaw, the board shalladministerthe retirement system
in compliance with the limitations of Scction 415 of the
Internal Revenue Code and regulations under that section
to the extent applicable to governmental plans so that no
annuity or other benefit provided under this system shall
exceed those limitations. The cxtent te which any annuity
or other benefit payable under thisretirement system shall
be reduced as compared with the extenl to which an
annuity, contributions or other benefits under any other
defined bencf{it plans or decfined contribution plans
required to be taken into consideration under Section 415
of the Internal Revenuc Code shall be reduced shall be
determined by the board in a manner that shall maximize
the aggregate benefits payable to the member. If the
reduction is under this retirement system, the board shall
advise affected members of any additional limitation on
the annuities required by this section.
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§7-14D-9b. Fedcral law minimum required distributions.

1
2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
21

28
29
30
31
32

The requirements of this section apply to any distribu-
tion of a member’'s or beneficiary’s interest and take
precedence over any inconsistent provisions of this plan.
This section applies to plan years beginning after the
thirty-first day of December, onc thousand eight hundred
eighty-six. Notwithstanding anything in the plan to the
contrary, the payment of benefits under this article shall
be determined and made in accordance with Section
401(a)(9) of the Internal Revenue Code and theregulations
thereunder. For this purpose, the following provisions

apply:

(a) The payment of benefits under the plan to any
member shall be distributed to him or her not later than
the required beginning date, or be distributed to him or
her commencing not later than the required beginning
date, in accordance with regulations prescribed under
Section 401(a)(9) of the Internal Revenue Codec, over the
life of the member or over the lives of the member and his
or her beneficiary or over a period not extending beyond
the life expectancy of the member and his or her benefi-
ciary.

(b) If a member dies after distribution to him or her has
commenced pursuant to this section but before his or her
entire interest in the plan has been distributed, then the
remaining portion of that interest shall be distributed at
least as rapidly as under the method of distribulion being
used at the date of his or her death.

(c) If a member dies before distribution to him or her
has commenced, then his or her entire interest in the plan
shall be distributed by the thirty-first day of December of
the calendar year containing the fifth anniversary of the
member’s death, except as follows:
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(1) If a member’s interest is payable to a beneficiary,
distributionsmay be made over the life of that beneficiary
or over a period certain not greater than the life expec-
tancy of the beneficiary, commencing on or before the
thirty-first of December of the calendar year immediately
following the calendar year in which the member died; or

(2) If the member’s beneficiary is the surviving spouse,
the date distributions are required to begin shall be no
later than the later of:

(A) The thirty-first day of December of the calendaryear
inwhich the member would have attained age seventy and
one-half; or

(B) The earlier of: (i) The thirty-first day of Wecember of
the calendar year following the calendar year in which the
mcember died; or (ii) the thirtyfirst day of December of the
calendar year following the calendar year in which the
spouse died.

§7-14D-9c. Direct rollovers.
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(a) This section applics to distribulions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of this
article to the contrary that would otherwise limit a
distributee’s clection under this plan, a distributee may
elect, at the {ime and in the manner prescribed by the
board, to have any portion of an eligible rollover distribu-
tion that is ceual to at least five hundrcd dollars paid
directly to an eligible retirement plan specified by the
distributec in a direct rollover. For purposes of this
section, the following definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an cligible rollover distribution
does not include any of the following: (i) Any distribution
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that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
lifc or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributec’s designated beneficiary, or for a spccified
period of ten years or maore; (ii) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii} the portion of
any distribution that is not includable in gross income
determined without regard to the exclusion for net unreal-
ized appreciation with respect to cmployer securities; (iv)
any hardship distribution decscribed in  Section
401(k)(2)(B)(i)(iv) of the Internal Revenue Code; and (v)
any othcr distribution or distributions reasonably cx-
pected to total less than two hundred dollars during a
year.

(2) “Eligible retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
deseribed in Section 408(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) of the Internal
Revenue Code or a sualificd plan described in Section
401(a) of the Internal Revenue Codc that accepts the
distributee’s eligible rollover distributlion: Provided, That
in the case eof an eligible rollover distribution to the
surviving spouse, an eligible retirement plan is an individ-
ual retirement account or individual retirement annuity.

(3) “Distributee” means an employee or former em-
ployee. In addition, the employee’s or former cmployce’s
surviving spouse and the employee’s or former employee’s
spouse or former spouse who is the alternate payee under
a qualified domeslic relations order, as defined in Section
414(p) of the Intcrnal Revcnue Code with respect to
governmental plans, are distributees with regard to the
intercst of the spousc or former spouse.
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(4) “Direct rollover” means a payment by the plan to the
eligible retirement plan.

(b) Nothing in this section shall be construed as permit-
ting rollovers to this plan or any other rctirement system
administercd by the board.

§7-14D-12. Annuity options.
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Priortothe effective date of retirement, but not thereaf-
ter, a mecmber may elect to receive rctirement income
payments in the normal form, or the actuarial equivalent
ot the normal form from the following options:

(a) Option A — Joint and Survivor Annuity. - A life
annuity payable during the joint lifetime of the member
and his or her beneticiary who is a natural person with an
insurable interest in the membct’s life. Upon the death of
cither the member of his or her beneficiary, the benefit
shall continue as a life annuity te the survivor in an
amount equal to fifty percent, sixty-six and two-thirds
percent, seventy-five percent or one hundred percent of
the amount paid while both were living as selected by the
member. If the retiring member is married, the spouse
shall sign a waiver of benefit rights if the bencficiary is to
be other than the spouse.

(b) Option B — Contingent Joint and Surviver Annuity.
— A life annuity payable during the joint lifetime of the
member and his or her beneficiary who must be a natural
person with an insurable interest in the member’s life.
Upon the death of the member, the benetit shall continue
as a life annuity to the beneficiary in an amount equal to
fifty percent, sixty-six and two-thirds percent, seventy-
five percent or one hundred percent of the amount paid
while both were living as selected by the member. If the
beneficiary dies first, the monthly amount of benefits may
not be reduced, but shall he paid at the amount that was
ineffect before the death of the beneficiary. If the retiring
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member is married, the spousc shall sign a waiver of
benefit rights i{ the beneficiary is to be other than the
spouse.

(c) Option C - Ten Years Certain and Life Annuity. — A
life annuity payable during the member’s lifetime but in
any event for a minimum of ten years. If the member dies
beforethe expirationof ten ycars, theremaining payments
shall be made to a designated bcneficiary, if any, or
otherwise to the member’s estate.

(d) Option D — Level Income Annuity. — A life annuity
payable monthly in an increased amount “A” {rom the
time of retirement until the member is social security
retirement age, and then a lesscr amount “B” payable for
the member’s lifetime thereafter, with these amounts
computed actuarially to satisty the following two condi-
tions:

(1) Actuarial equivalence. — The actuarial present value
at the date of retirement of the member’s annuity if taken
in the normal form must equal the actuarial present value
of the term lifc annuity in amount “A” plus the actual
present value of the deferred life annuity in amount “B”;
and

(2) Level income. — The amount “A” equals the amount
“B” plus the amount of the member’s estimated monthly
social security primary insurance amount that would
commence at the date amount “B” becomes payable. For
this calculation, the primary insurance amount is esti-
mated when the member applies for retirement, using
social security lJaw then in effect, using assumptions
established by the board.

In the case of a member who has elected the options set
forth in subdivisions (a) and (b) of this section, respec-
tively, and whosc beneficiary dies prior to the member’s
death, the member may name an alternative beneficiary.
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If an alternative beneficiary is named within eighteen
months following the death of the prior beneficiary, the
benefit shall be adjusted to be the actuarial equivalent of
the benefit the member is receiving just after the death of
the member’s named beneficiary. If the election is not
made until eightecn months after the death of the prior
beneficiary, the amount shall be reduced so that it is only
ninety percent of the actuarial equivaient of the benefit
the member is receiving just after the death of the mem-
ber's named beneficiary.

§7-14D-13. Refunds to certain members upon discharge or
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resignation; deferred retirement; forfeitures.

(a) Any member who terminates covered employment
and is not eligible to receive disability benefits under this
article is, by written request filed with the board, entitled
to receive from the fund the member's accumulated
contribulions. Except as provided in subsection (b) of this
section, upon withdrawal the member shall forfeit his or
her accrued benefit and cease to be a member.

(b) Any member who withdraws accumulated contribu-
tions from either this plan or the public employees retire-
ment system and thereafter becomes reemployed in
covercd employment shall not receive any credited service
forthe prior employmentunlessfollowinghis or herreturn
to covered employment, the member redeposits in the fund
the amount of the accumulated contributions, together
with interest on the accumulate contributions at the rate
determined by the board from the date of withdrawal to
the date of redeposit. Upon repayment he or she shall
receive the same credit on account of his or her former
service as if no refund had been made. The repayment
shall be made in a lump sum within sixty months of the
deputy sheriff’s reemployment or if later, within sixty
months of the effective date of this article.
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(c) Every member who completes sixty months of
covered employment is eligible, upon cessation of covered
employment, to either withdraw his or her accurulated
contributions in accordance with subseclion (a) of this
section, or to choose not to withdraw his or her accumu-
lated contribution and to receive retiremcnt income
payments upon attaining early or normal retirement age.

(d) Notwithstanding any other provision of this article,
forfeitures under the plan shall not be applied to increase
the benefits any member would otherwisc receive under
the plan.

§7-14D-18. Awards and benefits to surviving spouse — When
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member dies in performance of duty, etc.

{(a) The surviving spouse of any member who, after the
effective date of this article while in covered employment,
has died or dies by reason of injury, illness or disease
resulting from an occupational risk or hazard inherent in
or peculiar to the service required of members, while the
member was or is engaged in the performance of his or her
duties as a deputy sheriff, or the survivor spouse of a
member who dies from any cause while receiving benetits
pursuant to section fourteen of this article, is entitled to
receive and shall be paid from the fund benefits as deter-
mined in subsection (b) of this section! To the surviving
spouse annually, in equal monthlyinstallments during his
or her lifetime an amount equal to the greater of: (i) Two
thirds of the annual compensation received in the preced-
ing twelve-month period by the deceased member; or (ii)
if the member dies after his or her early or normal retire-
ment age, the monthly amount which the spouse would
havereceived had the member retired the day before his or
herdeath, elected a one hundred percent joint andsurvivor
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annuity with the spouse as thejoint annuitant, and then died.

(b) Benefits for a surviving spouse received under this
section, section twenty and seclion twenty-one of this
article are in lieu of receipt of any other benefits under
this article for the spouse or any other person or under the
provisionsof any other stateretirement system basedupon
the member’s covered employment.

§7-14D-19. Same — When member dies from nonservice-con-
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nected causes.

(a) In any case where a member who has been a member
for at least ten years, while in covered employment after
the effective date of this article, has died or dies from any
cause other than those specified in section eightecn of this
article and not due to vicious habils, intemperance or
willful misconduct on his or her part, the fund shall pay
annually in equal monthly installments to the surviving
spouse during his or her lifetime, a sum equal to the
greater of: (i) @®ne half of the annual compensation
received in the preceding twelve-month employment
period by the deceased member; or (ii) if the member dies
after his or her early or normal retircment age, the
monthly amount which the spouse would have rcceived
had the member retired the day before his or her death,
elected a one hundred percent joint and survivor annuity
with the spouse as the joint annuitant, and then died.
Where the member is receiving disability benefits under
section fourteen of this article at the time of his or her
death, the most recent monthly compensation determined
under section seventeen of this article shall be substituted
for the annual compensation in (i) of this section.

(b) Benefits for a surviving spousc received under this
section, section twenty and section twenily-one ef this
article are in lieu of receipt of any other benefits under
this article for the spouse or any other person or under the
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provisions of any other state retirement system based upon
the member’s covered employment.

§7-14D-21. Burial benefit.
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Any member who dies as a result of any service related
illness or injury after the effective date is entitled to a
lump sum burial benefit of five thousand dollars. If the
member is married, the burial benefit shall be paid to the
member’s spouse. If the member is not married, the burial
benefit shall be paid to the member’s estate for the pur
poses of paying burial expenses, settling the member’s
final affairs, or both. Any unspent balance shall be
distributed as a part of the member’s estate. If the mem-
ber is not entitled to a death benefit under sections
eighteen and nineteen of this article, then if greater than
five thousand dollars, the amount payable to themember’s
estate shall be his or her accumulated contributions.

§7-14D-23. Loans te members.
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(a) A member who is not yet receiving disability or
retirement income benefits from the plan may borrow
from the plan no more than one time in any year an
amount up to one half of his or her accumulated contribu-
tions, but not less than five hundred dollars nor more than
eight thousand dollars: Provided, That the maximum
amount of any loan when added to the outstanding
balance of all other loans shall not exceed the lesser of the
following: (1) Fifty thousand dollars reduced by the excess
(if any) of the highest outstanding balance of loans to the
member on the date on which the loan is made; or (2) fifty
percent of his or her accumulated contributions. No loan
may be made from the plan if the board determines that
the loans constitute more than fiftecn percent of the
amortized cost value of the assets of the plan as of the last
day of the preceding plan year. The board may discontinue
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the loans any time it determines that cash flow problems
might develop as a result of the loans. Each loan shall be
repaid through monthly installments over periods of six
through sixty months and carry interest on the unpaid
balance and an annual effective interest rate that is two
hundred basis points higher than the most recent rate of
interest used by the board for determining actuarial
contributions levels. Monthly loan payments shall be
calculated tobe asnearly equal as possible with all but the
final payment being an equal amount. An eligible member
may make additional loan payments or pay off the entire
loan balance at any time without incurring any interest
penalty. At the member’s option, the monthly loan pay-
ment may include a level premium sufficient to provide
declining term insurance with the plan as beneficiary to
repay the loan in full upon the member's death. If a
member declines the insurance and dies before the loan is
repaid, the unpaid balance of the loan shall be deducted
from the lump sum insurance benefit payable under
section twenty-one of this article.

(b) A member with an unpaid loan balance who wishes
to retire may have the loan repaid in full by accepting
retirement income payments reduced by deducting from
the actuarial reserve for the acerued benefit the amount of
the unpaid balance and then converting the remaining of
the reserve toa monthly pension payable in the form of the
annuity desired by the member.

(c) The entire unpaid balance of any loan, and interest
due thereon, shall at the option of the retirement board
become due and payable without further notice or demand
upon the occurrence with respect to the borrowing mem-
ber of any of the following events of default: (1) Any
payment of principal and accrued interest on a loan
remains unpaid after the same become due and payable
under the terms of the loan or after such grace period as



92
53
94
95
96
97
58

59
60
61
62

45 [Enr. S. B. No. 652

may be established in the discretion of the retirement
board; (2) the borrowing member attempts to make an
assignment for the benefit of creditors of his or her benefit
under the retirement system; or (3) any other event of
default set forth in rules promulgated by the board
pursuant to the authority granted in section one, article
ten-d, chapter five of this code.

(d) Loans shall be evidenced by such form of obligations
and shall be made upon such additional terms as to
default, prepayment, security, and otherwise as the
retirement board may determine.

§7-14D-25. Exemption from taxation, garnishment and other
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process; exception for certain qualified domestic
relations orders.

The moneys in the fund and the right of a member,
spouse or other beneficiary to benefits under this article,
to the return of contributions, or to any retirement, death
or disability payments under the provisions of this article,
are exempt from any state or municipal tax; are not
subject toexecution, garnishment, attachment orany other
process whatsoever with the exception that the benefits or
contributions under the system shall be subject to “equali-
tied domestic relations orders” as that term is defined in
Section 414(p) of the Internal Revenue Code with respect
to governmental plans, and are unassignable except as is
provided in this article.

7-14D-27. Credit toward retirement for member’s prior military

1
2
3

service; credit toward retirement when member
has joined armed forces in time of armed conflict;
gqualified military service.

(a) Any member who has previously served on active
military duty is entitled to receive additional years of
service for the purpose ot determining his or her years of
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credited service for a period equal to the active military
duty,not to exceed five years, subject to the following:

{1) That he or she has been honorably discharged from
the armed forces;

(2)Thatheor shesubstantiatesby appropriatedocumen-
tation or evidence his or her period of active military duty;
and

{3) That he or she is receiving no benefits from any other
retirement system for his or her active military duty.

(b) In addition, any member who while in covered
employment was commissioned, enlisted or inducted into
the armed forces of the United States or, being a member
of the reserve officers’ corps, was called to active duty in
thc armed forces between the first day of September, one
thousand nine hundred forty, and the close of hostilities in
World War I1, or between the twenty-seventh day of June,
one thousand nine hundred fifty, and the close of the
armed conflict in Korea on the twenty-seventh day of July,
one thousand nine hundred fifty-three, between the first
day of August, one thousand nine hundred sixty-{our, and
the close of the armed conflict in Vietnam, or during any
other period of armed conflict by the United States
whether sanctioned by a declaration of war by congress or
by executive or other order of the president, is entitled to
and shall receive credited service, for a period equal tothe
full time that he or she has or, pursuant Lo that commis-
sion, enlistment, induction or call, shall have served with
the armed forces subject to the following:

(1) That he or she has been honorably discharged from
the armed forces;

(2) That within ninety days after honorable discharge
from the armed forces, he or she presented himself or
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herself to the county commission and offered to resume
service as a deputy sheriff; and

{3) That he or she has made no voluntary act, whether by
reenlistment, waiver of discharge, acceptance of commis-
sion or otherwise, to extend or participate in extension of
the period of service with the armed forces beyond the
period of service for which he or she was originally
commissioned, enlisted, inducted or called.

(c) The total amount of scrvice allowable under subsec-
tions (a) and (b) of this section may not exceed five years.

(d) Any service credit allowed under this section may be
credited one time only for each deputy sheriff, regardless
of any changes in job title or responsibilities.

(e) Notwithstanding the preceding provisions of this
section, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, “qualified military
service” has the same meaning asin Section 414(u) of the
Internal Revenue Code. The retirement board is autho-
rized to determine all questions and make all decisions
relating to this section and, pursuant to the authority
granted to the retirement board in section one, article ten-
d, chapter five of this code, may promulgate rules relating
to contributions, benefitsand service credit to comply with
Section 414(u) of the Internal Revenue Code.

§7-14D-31. Benefits not forfeited if system terminates.
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If the retirement system is terminated or contributions
are completely discontinued, the rights of all members to
benefits accrued or contributions made to the date of such
termination or discontinuance, to the extent then funded,
are not forfeited.
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CHAPTER 5. PUBLIC SAFETY,

ARTICLE 2, WEST VIRGINIA STATE POLICE.

§15-2-26. Continuation of death, disability and retirement fund;
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designating the consolidated public retirement
board as administrator of fund.

(a) There shall be continued the death, disability and
retirement fund heretofore created for the benefit of
members of the division of public safety and any depend-
ent of a retired or deceased member thereof.

(b) There shall be deducted from the monthly payroll of
each member of the division of public safety and paid into
such fund six percent of the amount of his or her salary:
Provided, That beginning on the first day of July, one
thousand nine hundred ninety-four, there shall be de-
ducted from the monthly payroll of each member and paid
into the fund seven and one-half percent of the amount of
his or her salary: Previded, hewever, That on and after the
first day of July, one thousand nine hundred ninety-five,
there shall be deducted from the monthly payroll of each
member and paid into the fund nine percent of the amount
of his or her salary. An additional twelve percent of the
monthly salary of each member of the division shall be
paid by the state of West Virginia monthly into such fund
out of the annual appropriation for the division: Provided
further, That beginning on the first day of July, one
thousand nine hundred ninety-five, the state shall pay
thirteen percent of the monthly salary of each memberinto
the fund: And provided further, That beginning on the
first day of July, one thousand nine hundred ninety-six,
the state shall pay fourteen percent of the monthly salary
of each member into the fund: And provided further, That
on and after the first day of July, one thousand nine
hundred ninety-seven, the state shall pay fifteen percent
of the monthly salary of each member into the retirement
fund. There shall also be paid into the fund amounts that
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have previously been collected by the superintendent of
the division of public safety on account of payments to
members for court attendance and mileage, rewards for
apprehending wanted persons, fees for traffic accident
reports and photographs, fees for criminal investigation
reports and photographs, fees for criminal history record
checks, fees for criminal history record reviews and
challenges or from any other sources designated by the
superintendent. All moneys payablecintothe fund shall be
deposited in the state treasury and the treasurer and
auditor shall keep a separate account thereof on their
respective books.

{c) Notwithstanding any other provisions of this article,
forfeitures under the fund shall not be applied to increase
the benefits any member would otherwise receive under
the fund.

(d) The moneys in this fund, and the right of a member
to a retirement allowance, to the return of contributions,
or to any benefit under the provisions of this article, are
hereby exempt from any state or municipal tax; shall not
be subject to execution, garnishment, attachment or any
other process whatsocver, with the exception that the
benefits or contributions under the fund shall be subject to
“gualified domestic relations orders” as that term is
defined in Section 414(p) of the Internal Revenue Code
with respect to governmental plans; and shall be
unassignable except as is provided in this article. The
death, disability and retirement fund shallbe administered
by the consolidated public retirement board created
pursuant to article ten-d, chapter five of this code.

{e) All moneys paid into and accumulated in the death,
disability and retirement fund, except such amounts as
shall be designated or set aside by the awards, shall be
invested by the state board of investments as provided by
law.
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§15-2-27. Retirement; awards and benefits; leased employees.
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(a) The retirement board shall retire any member of the
division of public safety when the member has both
attained the age of [ifty-five ycars and completed
twenty-five years of service as a member of the division,
including military scrvice credit granted under the provi-
sions of section twenty-eight of this article.

(b) The retircment board shall retire any member of the
division of public safety who has lodged with the secretary
of the consolidated public retirement board his or her
voluntary petition in writing for retirement, and:

(1) Has or shall have completed twenty-five years of
service as a member of the division (including military
service credit granted under the provisions of section
twenty-cight of this article);

(2) Has or shall have attained the age of fifty years and
has or shall have completed twenty years of service as a
member of the division {excluding military service credit
granted under section twenty-eight of this article); or

(3) Being undecr the age of fifty years has or shall have
completed twenty years of service as a member of the
division (excluding military service credit granted under
scction twentyeight of this article).

(c) When theretirement board retires any member under
any of the provisions of this section, the board shall, by
order in writing, make an award directing that the mem-
ber shall be entitled to receive annually and that there
shall be paid to the member from the death, disahility and
retirement fund in equal monthly installments during the
litetime of the member while in status of retirement one or
the other of two amounts, whichever is the greater:
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(1) An amount equal to five and one-half percent of the
aggregate of salary paid to the member during the whole
period of service as a member of the division of public
safety; or

(2) The sum of six thousand dollars.

When a member has or shall have served twenty years or
longer but less than twenty-five years as a member of the
division and shall be retired under any of the provisionsof
this section befere he or she shall have attained the age of
fifty years, payment of monthly installments of the amount
of retirement award to such member shall commence on
the date he or she attains the age of fifty years. Beginning
on the fifteenth day of July, one thousand nine hundred
ninety-four, in no event may the provisions of section
thirteen, article sixteen, chapter five of this code be
applied in determining eligibility to retire with either
immediate or deferred commencement of benefit.

(d) Any individual who is a leased employee shall not be
eligible to participate in the fund. For purposes of this
fund, a “leased employee” means any individual who
performs services as an independent contractor or pursu-
ant to an agreement with an employee leasing organization
or other similar organization. If a question arises regard-
ing the status of an individual as a leased employee, the
board has final power to decide the question.

-28. Credit toward retirement for member’s prior military

service; credit toward refirement when member has
joined armed forces in time of armed conflict;
qualified military service.

{(a) For purposes of this section, the term “active military
duty” means full-time active duty with the armed forces of
the United States, namely, the United States air force,
army, coast guard, marines or navy; and service with the
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national guard or reserve military forces of any of such
armed forces when the member has been called to active
full-time duty and has received no compensation during
the period of such duly [rom any person other than the
armed forces.

(b) Any member of the department who has previously
served on active military duty shall be entitled to and
receive credil on the minimum period of service required
by law for retirement pay from the service of the depart-
ment of public safety under the provisions of this article
for a period equal to the active military duty not to exceed
five years, subjecl Lo the following:

(1) That he or she has becn honorably discharged from
the armed forces;

(2) That he or she substantiates by appropriate docu-
mentation or evidence his or her period of active military
duty;

(3) That he orshc is receiving no benefits from any other
retirement system for his or her active military duty; and

(4) That, except with respecl to disability retircment
pay awarded under section thirty of this article, he or she
has actually served with the department for twenty years
exclusive of his or her active military duty.

(c) The amount of retirement pay to which any such
member is entitled shall be calculated and determined as
if he or she had been receiving for the period of his or her
active military duty a monthly salary from the depariment
equal to the avcrage monthly salary which he or she
aclually received from thc department for his or her total
service with the department exclusive of the active
military duty. The superintendentisauthorized to transfer
and pay into the death, disabilily and retirement fund
from moncys appropriated for the department a sum equal
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to eighicen percent of the aggregate of the salaries on
which the retirement pay of all such members has been
calculated and determined for their periods of aclive
military duty. In addition, any person who while a
member of the department was commissioned, enlisted or
inducted into the armed forces of the United States or,
being a member of the reserve officers’ corps, was called to
active duty in said armed forces between the first day of
September, onethousand ninehundredtorly, and the close
of hostilities in World War 1I, or between the
twenty-scventh day of June, one thousand nine hundred
fifty, and the close of the armed conflict in Korea on the
itwenty-seventh day of July, one thousand nine hundred
fifty-thrce, wetween the first day of August, onc thousand
nine hundred sixty-four and the close of the armed conflict
in Vietnam, or during any other period of armed conflict
by the United States whether sanctioned by a declaration
of war by the congress or by executive or other order of the
president, shall be entitled to and rcceive credit on the
minimum period of service required by law for retirement
pay from the service of the department of public safety for
a period equal to the full time he or she has or shall,
pursuant to such commission, enlistment, induction or call,
have served with said armed forces subject to the follow-

ing:

(1) That he or she has been honorably discharged from
the armed forces;

(2) That within nincty days after honorable discharge
from the armed forces he or she has presented himself to
the superintendent and offered to resume service as an
active member of the department; and

(3) That he or she has made no voluntary act, whether
by reenlistment, waiver of discharge, acceptance of
commission or otherwise, to extend or participate in
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extension of the period of service with the armed forces
beyond the period of service for which he or she was
originally commissioned, enlisted, inducted or called.

{d) That amount of retirement pay to which any such
member shall be entitled shall be calculated and deter-
mined as if the member has continued in the active service
of the departmentat therank or grade to him appertaining
al the time of such commission, induction, enlistment or
call, during a period coextensive with the time the member
served with the armed forces pursuant to the commission,
induction, enlistment or call. The superintendent of the
depariment is authorized to transfer and pay each month
intothe death, disability and retirement fund from moneys
appropriated {or the department a sum equal to eighteen
percent of the aggregate of salary which all such members
would have been cntitled Lo receive had they continued in
the active service of the department during a period
coextensive with the time such members served with the
armed forces pursuant to the commission, induction,
enlistment or call: Previded, That the total amount of
military service credit allowable under this section shall
not exceed five years.

(e) Notwithstanding any of the preceding provisions of
thissection, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, “qualified military
service” has the same meaning as in Sectlion 414(u) of the
InternalRevenue Code. Theretirement board isauthorized
to determine all questions and make all decisions relating
to this section and, pursuant to the authority granted to
the retirement board in section one, article ten-d, chapter
five of this code, may promulgate rules relating to contri-
bulions, benefits and service credit to comply with Section
414(u) of the Internal Revenue Code.
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§15-2-29. Awards and bencfits for disability - Incurred in
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performance of duty.

(a) Any member of the division who has been or shall
become physically or mentally permanently disabled by
injury, illness or disease resulting from any occupational
risk or hazard inherent in or peculiar to the services
required of members of the division and incurred pursuant
to or while such member was or shall be engaged in the
performance of his or her duties as a member of the
division shall, if, in the opinion of the relirement board, he
or she is by reason of such causc unable to perform
adequately the duties required of him or her as a member
of the division, but is able to engage in any other gainful
employment, be retired from active servicce by the retire-
ment board. The member thereafter shall be cniitled to
receive annually and there shall be paid to such member
from the death, disability and retirement fund in egqual
monthly installments during the lifetime of such member;,
or until the member attains the age of fifty; or until such
disability shall sooner terminate, one or the other of two
amounts, whichever is greater:

(1) Anamount equaltotwo thirds of thesalary received
in the preceding twelve-month employment period:
Provided, That if the member had not been employed with
the division {or twelve months prior to the disability, the
amount of monthly salary shall be annualized for the
purpose of determining the benefit; or

(2) The sum of six thousand dollars.

(b) Upon attaining age fifty, the member shall receive
the benefit provided for in subsection (c), section
twenty-seven of this article as it would apply to his or her
aggregate career earnings from the division through the
day immecdiately preceding his or her disability. The
recalculation of benefit upon a member attaining age fifty
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33 shall be deemed to be a retirement under the provisions of
34 section twenty-seven of this article, for purposes of
35 determiningthe amount ef annual annuity adjustment and
36 for all other purposes of this article. 1f any member shall
37 become permanently physically or mentally disabled by
38 injury, illness or disease resulting from any occupational
39 risk or hazard inherent in or peculiar to the services
40 reequired of membersof thedivision and incurred pursuant
41 to or while such member was or shall be engaged in the
42 performance of his or her duties as a member of the
43 division, to the extent that such member is or shall be
44 incapacitated ever to engage in any gainful employment,
45 such member shall be entitled to receive annually and
46 there shall be paid lo such member from the death,
47 disability and retirement fund in equal monthly install-
48 ments during the lifetime of such member or until such
49 disability shall sooner terminate, an amount equal to the
50 amount of the salary received by the member in the
51 preceding twelve-month employment period: Previded,
52 That in no event may such amount be less than fifteen
53 thousand dollars per annum, unless required by section
54 forty of this article: Provided, however, That if the mem-
55 ber had not been employed with the division for twelve
56 months prior to the disability, the amount of monthly
57 salary shall be annualized for the purpose of determining
58 the benefit.

59 (¢} The superintendent is authorized to expend moneys
60 from funds approprialed for the division in payment of
61 medical, surgical, laboratory, X-ray, hospital, ambulance
62 and dental expenses and fees, and reasonable costs and
63 expenses incurred in the purchase of artificial limbs and
64 other approved appliances which may be reasonably
65 necessary for any member of the division who has or shall
66 become temporarily, permanently or totally disabled by
67 injury, illness or disease resulting from any occupational
68 risk or hazard inherent in or peculiar to the service
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required of membersof thedivision and incurred pursuant
to or while such member was or shall be engaged in the
performance of duties as a member of the division. When-
ever the superintendent shall determine that any disabled
member is ineligible to receive any of the aforesaid
benefits at public expense, the superintendent shall, at the
request of such disabled member, refer such matter to the
consolidated public retirement board for hearing and final
decision.

(d) For the purposes of this section, the term “salary”
does not include any compensation paid for overtime
service.

§15-2-35. Same - When member dies after relirement or after
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serving twenty years.

When any member of said department has heretofore
completed or hereafter shall complete twenty years of
service or longer as a member of said department and has
died or shall die from any cause or causes other than those
specified in this article before having been rectired by the
retirement board, and when a member in retirement status
has died or shall die after having been retired by the
retirement board under the provisions of this article, there
shall be paid annually in equal monthly installments from
said fund to the surviving spouse of said member, com-
mencing on the date of the death of said member and
continuing during the lifetime or until remarriage of said
surviving spouse an amount equal to three-fourths the
retirement benefits said deceased member was receiving
while in status of retirement, or would have been entitled
to receive to the same effect as if such member had been
retired under the provisions of this article immediately
prior to the time of his or her death and in no event to be
less than five thousand dollars unless otherwise required
under section forty of this article and in addition thereto
said surviving spouse shall be entitled to receive and there
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22 shall be paid to such surviving spousc [rom said fund the
23 sum of one hundred dollars monthly for each dependent
24 child or children. If such surviving spouse die, or remarry,
25 or if there be no surviving spouse there shall be paid
26 monthly from said fund to each dependent child or chil-
27 dren of said deceased member a sum equal to twenty-five
28 percent of the surviving spouse’s entitlement. If there be
29 no surviving spouse or no surviving spouse eligible to
30 receive benefits and no dependent child or children there
31 shallbe paid annually in equal monthly installments from
32 said fund to the dependent parents of said deceased
33 member during their joint lifetimes a sum equal to the
34 amount which a surviving spouse without children would
35 have been entitled to receive: Previded, That when there
36 shall be but one dependent parent surviving, such parent

37
38
39

shall be entitled to receive during his or her lifetime one
half the amount which both parents, if living, would have
been entitled to receive.

§15-2-40. Federal law maximum benefit limitatiens.
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Notwithstanding any other provision of this article or
state law, the board shall administer the fund in compli-
ance with the limitations of Section 415 of thc Internal
Revenue Code and regulations under that section to the
extent applicable to governmental plansso that noannuity
or other benefit provided under this fund shall exceed
those limitations. The extent to which any annuity or
other benefit payable under this fund shall be reduced as
compared with the extent to which an annuity, contribu-
tions or other benefits under any other defined benefit
plans or defined contribution plans required to be taken
into consideration under Section 415 of the Internal
Revenue Code shall be reduced shall be determined by thc
board in a manner that shall maximize the aggregatc
benefits payable to the member. If the reduction is under
this fund, the board shall advise affected mcmbers of any
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additional limitation on the annuities required by this
section.

§15-2-41. Federal law minimum required distributions.
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The requirements of this section apply to any distribu-
tion of a member’'s or beneficiary’s interest and take
precedence over any inconsistent provisions of this code.
This section applies to plan years beginning after the
thirty-first day of December, one thousand nine hundred
ninety-eight. Notwithstanding anything in the retirement
system to the contrary, the payment of benefits under this
article shall be determined and made in accordance with
Section 401(a)(9) of the Internal Revenue Code and the
regulations thereunder. For this purpose, the following
provisions apply:

(a) The payment of benefits under the fund to any
member shall be distributed to him or her not later than
the required beginning date, or be distributed to him or
her commencing not later than the required beginning
date, in accordance with regulations prescribed under
Section 401(a){9) of the Internal Revenue Code, over the
life of the member or over the lives of the member and his
or her beneficiary, or over a period not extending beyond
the life expectancy of the member and his or her benefi-
ciary. For purposes of this section, the term “required
beginning date” means the first day of April of the calen-
dar year following the later of: (i) The calendar year in
which the member attains age seventy and one-half, or (ii)
the calendaryear in which thememberretires orotherwise
ceases providing covered service under this fund.

(b) If a member dies after distribution to him or her has
commenced pursuant to this section but before his or her
entire interest in the retirement system has been distrib-
uted, then the remaining portion of that interest shall be
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31 distributed at least as rapidly as under the method of
32 distribution being used at the date of his or her death.
33 (c) If amember dies before distribution to him or her has
34 commenced, then hisorherentireinterest in the fund shall
35 be distributed by the thirty-first day of December of the
36 calendar year containing the fifth anniversary of the
37 member’s death, except as follows:
38 (1) If a member’s interest is payakle to a beneficiary,
39 distributions may be made over the life of that beneficiary
40 or over a period certain not greater than the life expec-
41 tancy of the beneficiary commencing on or before the
42 thirty-first day of December of the calendar year immedi-
43 atelyfollowing the calendar year in which the participant
44 died; or
45 (2) If the member’s beneficiary is the surviving spouse,
46 the date distributions are required to begin shall be no
47 later than the later of:
438 (A) The thirty-first day of Decemberof the calendar year
49 inwhichthemember would haveattained age seventy and
50 one-half;or
51 (B) The earlier of: (i) The thirty-first day of December of
52 thecalendaryearfollowingthe calendar ycarinwhichthe
53 memberdied, or (ii) the thirty-first day of December of the
54 calendar year following the calendar year in which the
55 spouse died.

§15-2-42. Direct Rollevers.
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(a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of thisarticle
to the contrary that would otherwise limit a distributee’s
election under this fund, a distributee may elect, at the
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time and in the manner prescribed by the board, to have
any portion of an eligible rollover distribution that is
equal to at Icast five hundred dollars paid directly to an
eligible retirement plan specified by the distributee in a
direct rollover. For purposes of this section, the following
definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributce, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
lifc or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributee’s designated bencficiary, or for a specified
period of ten years or more; (1i) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii) the portion of
any distribution that is not includable in gross income
determined withoutregard to the exclusion for net unreal-
ized appreciation with respect to employer securities; (iv)
any hardship distribution described in Section
491(k)(2)(B)(i){iv) of the Internal Revenue Code; and (v)
any other distribution er distributions that is reasonably
expected to total less than two hundred dollars during a
year.

(2) “Eligible retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
described in Section 408(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) ot the Internal
Revenue Cade, or a qualified plan described in Section
401(a) of the Internal Revenue Code, that accepts the
distributce’s eligible rollover distribution: Previded, That
in the case of an eligible rollover distribution to the
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surviving spouse, an eligible retirement plan is anindivid-
ual retirement account er individual retirement annuity.

(3) “Distributee” means a member. In addition, the
member’s surviving spouse and the member’s spouse or
former spouse who is the alternate payee under a qualified
domestic relations order, as defined in Section 414(p) of
the Internal Rcvenue Code with respect to governmental
plans, are distributees with regard to the interest of the
spousc or former spouse.

(4) “Direct rollever” means a payment by the system to
the eligible retirement plan.

(b) Nothing in this section may be construed as permit-
ting rolloversinto this fund orany other retirement system
administered by the board.

§15-2-43. Fedcral qualification requirements.
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This retirement system is intended to meet the require-
ments of Section 481(a) of the Internal Revenue Cede as
applicable to governmental plans. Notwithstanding any
other provision of state law, the board shall administer the
retirement system to fulfill this intent for the exclusive
benefit of the members and their beneficiaries. Any
provision of this article referencing or relating to these
federal qualification requirements shall be effective as of
the date required by federal law. The board may promul-
gate rules and amcnd or repeal conflicting rules in accer-
dance with the authority granted to the board pursuant to
section one, article ten-d of chapter five to assure compli-
ance with this section,

§15-2-44. Specification of actuarial assumptions.

1
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The board shall specity and adopt all actuarial assump-
tions for the fund at its first meeting of every calendar
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year or as soon thereafter as may be practicable, which
assumptions shall become part of the terms of the fund.

§15-2-45. Benefits not forfeited if system terminates.
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If the fundisterminated or contributions are completely
discontinued, the rights of all members to benefitsaccrued
or contributions made to the date of such termination er
discontinuance, to the extent then funded, are not for-
feited.

ARTICLE 2A. WEST VIRGINIA STATE POLICE RETIREMENT SYSTEM.

§15-2A-2. Definitions,

1
2

© 0O -3 R D W

10

11
12

13
14
15

16

17
18
19
20
21

Asusedin this article, unless the context clearly requires
a different meaning:

(1) “Active military duty” means full-time active duty
with the armed forces of the United States, namely, the
United States air force, army, coast guard, marines or
navy; and service with the national guard or reserve
military forces of any of such armed forces when the
member has been called to active full-time duty and has
received no compensation during the period of such duty
from any person other than the armed ferces.

(2) “Base salary” means compensation paid to @ member
without regard to any overtime pay.

(3) “Board” means the consolidated public retirement
board created pursuant to article ten-d, chapterfive of this
code.

(4) “Division” means the division of public safety.

(5) “Final average salary” means the average of the
highest annual compensation received for employment
with the division, including compensation paid for over-
time service, received by the member during any five years
within the member’s last ten years of service.



Enr. S. B. No. 652] 64

22
23

24
25
26

27
28

29
30

31
32
33

34
35
36
317
38
39

40
41
42

(6) “Fund” means the West Virginia state police retire-
ment fund created pursuant to section four of this article.

(7) “Member” or “employee” means a person regularly
employed in the service of the division of public safety
after the effective date of this article.

(8) “Salary” means the compensation of a member,
excluding any overtime payments.

(8) “Internal Revenue Code” means the Internal Revenue
Code of 1986, as amended.

(10) “Plan year” means the twelve month period com-
mencing en the first day of July of any designated yearand
ending the following thirtieth day of June.

(11) “Required beginning date” means the first day of
April of the calendar year following the later of: (a) The
calendar year in which the member attains age seventy
and one-half, or (b) the calendar year in which he or she
retires or otherwise separates from service with the
department.

(12) “Retirement system” or “system” means the West
Virginia state police retirement system created and
established by this article.

§15-2A-3. Creation and administration of West Virginia state
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police retirement system; leased employees; federal
qualification requirements,

(2) There is hereby created the West Virginia state police
retirement system. Any West Virginia state trooper
employed by the West Virginia state police on or after the
effective date of this article shall be a member of this
retirement system and may not qualify for membership in
any other retirement system administered by the consoli-
dated public retirement board, so long as heor sheremains
employed by the state police.
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(b) Any individual who is a leased employee shall not be
eligible to participate in the system. For purposes of this
system, a “leased cmployee” means any individual who
performs services as an independent contractor or pursu-
anttoanagreement with anemployeeleasing organization
or other similar organization. If a question arisesregard-
ing the status of an individual as a leased employee, the
board has final power to decide the question.

(c) The consolidated public rctirement board created
pursuant to article ten-d, chapter five of this code shall
administer the West Virginia state police rctirement
system. The board may sue and be sued, contract and be
contracted with and conduct all the business of the system
in the name of the West Virginia statc police retirement
system.

(d) Thisretirement system isintended to meet the federal
qualification requirements of Section 491(a) and related
sections of the Internal Revenue Code as applicable to
governmental plans. Notwithstanding any other provision
of state law, the board shall administer the retirement
system to fulfill this intent for the exclusive benefit of the
members and their beneficiaries. Any provision of this
articlereferencingorrelating to these federal qualification
requirements shall be effective as of the date required by
federal law. The board may promulgatc rules and amend
orrepeal conflicting rules inaccordancc with the authority
granted to the board pursuant to section one, article ten-d,
chapter five of this code, to assure compliance with this
section.

§15-2A-4a. Specification of actuarial assumptions.
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The board shall specify and adopt all actuarial assump-
tions for the fund at its first meeting in each calendar year
oras soon thereafter asmay be practicable, which assump-
tions shall become part of the terms of the system.
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§15-2A-5. Members’ contributions; employer contributions;

10
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forfeitures.

(a) There shall be deducted from the monthly payroll of
each member and paid into the fund created pursuant to
section four of this article twelve percent of the amount of
his or her salary. An additional twelve percent of the
monthly salary of each member of the department shall be
paid by the state of West Virginia monthly into such fund
out of the annual appropriation for the division.

(b) Notwithstanding any other provisions of this article,
forfeitures under the system shall not be applied to
increase the benefits any member would otherwise receive
under the system.

§15-2A-6a. Federal law maximum benefit limitations.
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Notwithstanding any other provision of this article or
state law, the board shall administer theretirement system
in compliance with the limitations of Section 415 of the
Internal Revenue Code and treasury regulations underthat
section to the extent applicable to governmental plans so
that no annuity or other benefit provided under this
system shall exceed those limitations. The extent to which
any annuity or other benefit payable under this retirement
system shall be reduced as compared with the extent to
which an annuity, contributions or ether benefits under
any other defined benefit plans or defined contribution
plans required to be laken into consideration under
Section 415 of the Internal Revenue Code shall be reduced
shall be determined by the board in a manner that shall
maximize the aggregate benefits payable to the member.
If the reduction is under this retirement system, the board
shall advise affected members of any additional limitation
on the annuities required by this section.

§15-2A-6b. Federal law minimum required distributions.
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The requirements of this section apply to any distribu-
tion of a member’s interest and take precedence over any
inconsistent provisions of this retirement system. This
section applies to plan years beginning after the thirty-
tirst day of December, one thousand nine hundred eighty-
six. Notwithstanding anything in the retirement system to
the contrary, the payment of benefits under this article
shall be determined and made in accordance with Section
401(a)(9) of the Internal Revenue Code and theregulations
thereunder. For this purpose, the following provisions

apply:

(a) Thepaymentofbenefitsunderthe retirement system
to any member shall be distributed to him or her not later
than the required beginning date, or be distributed to him
or her commencing not later than the required beginning
date, in accordance with regulations prescribed under
Section 401(a)(9) of the Internal Revenue Code, over the
life of the member or over the lives of the member and his
or her beneficiary or over a period not extending beyond
the life expectancy of the member and his or her benefi-
ciary.

(b) If a member dies after distribution {o him or her has
commenced pursuant to this section but before his or her
entire interest in the retirement system has been distrib-
uted, then the remaining portion of that interest shall be
distributed at least as rapidly as under the method of
distribution being used at the datc of his or her death.

(c) If a member dies before distribution to him or her
has commenced, then his or her entire interest in the
retirement system shall be distributed by the thirty-first
day of December of the calendar year containing the fifth
anniversary of the member’s death, except as follows:
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(1) If a member’s interest is payable to a beneficiary,
distributions may be made over the life of that beneficiary
or over a period certain not greater than the life expec-
tancy of the beneficiary commencing on or before the
thirty-first of December of the calendar year immediately
following the calendar year in which the member died; or

(2) If the member’s beneficiary is the surviving spouse,
the date distributions are required to begin shall be no
later than the later of:

(A) The thirty-first day of December of thecalendar year
in which the member would have attained age seventy and
one-half; or

(B) The earlier of: (i) The thirty-first day of December of
the calendar year following the calendar year in which the
member died; or (ii) the thirty-first day of December of the
calendar year following the calendar year in which the
spouse died.

§15-2A-6c¢. Direct rollovers.
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(a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of this
article to the contrary that would otherwise limit a
distributee’s election under this system, a distributee may
elect, at the time and in the manner prescribed by the
board, to have any portion of an eligible rollover distribu-
tion that is equal to at least five hundred dollars paid
directly to an eligible retirement plan specified by the
distributee in a direct rollover. For purposes of this
section, the following definitions shall apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
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that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
life or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributee’s designated beneficiary, or for a specified
period of ten years or more; (ii) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii) the portion of
any distribution that is not includable in gross income
determined without regard to the exclusion for net unreal-
ized appreciation with respect to employer securities; (iv)
any hardship distribution described in Section
401(k)(2)(B)(i)(iv) of the Internal Revenue Code; and (v)
any other distribution or distributions expected to total
less than two hundred dollars during a year.

(2) “Eligible retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
described in Section 408(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) of the Internal
Revenue Code or a qualified plan described in Section
401(a) of the Internal Revenue Code that accepts the
distributee’s eligible rollover distribution: Provided, That
in the case of an eligible rollover distribution to the
surviving spouse, an eligible retirement planis an individ-
ual retirement account or individual retirement annuity.

(3) “Distributee” means an employee or former em-
ployee. In addition, the employee’s or former employee’s
surviving spouse and the employee’s or former employee’s
spouse or former spouse who is the alternate payee under
a qualified domestic relations order, as defined in Section
414(p) of the Internal Revenue Code with respect to
governmental plans, are distributees with regard to the
interest of the spouse or former spouse.
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(4) “Direct rollover” means a payment by the system to
the eligible retirement plan.

(b) Nothing in this section may be construed as permit-
ting rollovers into this system or any other retirement
system administered by the board.

§15-2A-15. Exemption from taxation, garnishment and other
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process; exception for certain qualified domestic
relations orders.

The moneys in the fund and the right of a member to a
retirement allowance, to the return of contributions, or to
any benefit under the provisions of this article, are hereby
exempt from any state or municipal tax; shall not be
subject to execution, garnishment, attachment or any other
process whatsoever except that the benefits or contribu-
tions under this system shall be subject to “qualified
domestic relations orders” as that term is defined in
Section 414(p) of the Internal Revenue Code with respect
togovernmental plans;andshall be unassignable except as
is provided in this article.

§15-2A-19. Credit toward retirement for member’s prior mili-
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tary service; credit toward retirement when
member has joined armed forces in time of armed
conflict; qualified military service.

(a) Any member who has previously served on active
military duty is entitled to receive additional credited
service for the purpose of determining the amount of
retirement award under the provisions of this article for a
period equal to the active military duty not to exceed five
years, subject to the following:

(1) That he or she has been honorably discharged from
the armed forces;
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(2) That he orshesubstantiates by appropriate documen-
tation orevidence his or her period of active military duty;

(3) That he or sheis receiving nobenefits from any other
retirement system for his or her active military duty; and

(4) That,except withrespect to disability retirement pay
awarded under this article, he or she has actually served
with the division for twenty years exclusive of his or her
active military duty.

(b) In addition, any person who while a member of the
division was commissioned, enlisted or inducted into the
armed forces of the United States or, being a member of
the reserve officers’ corps, was called to active duty in the
armed forces between the first day of September, one
thousand nine hundred forty, and the close of hostilities in
World Warll, or between the twenty-seventh day of June,
one thousand nine hundred fifty, and the close of the
armed conflictin Korea on the twenty-seventh day of July,
one thousand nine hundred fifty-three, between the first
day of August, one thousand nine hundred sixty-four and
the close of the armed conflict in Vietnam, or during any
other period of armed conflict by the United States
whether sanctioned by a declaration of war by congress or
by executive or other order of the president, is entitled to
and shall receive credit on the minimum period of service
required by law for retirement pay from the service of the
division of public safety, or its predecessor agency, for a
period equal to the full time that he or shehasor, pursuant
to that commission, enlistment, induction or call, shall
have served with thearmed forcessubjectto the following:

(1) That he or she has been honorably discharged from
the armed forces;

(2) That within ninety days after honorable discharge
from the armed forces, he or she presented himself or
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herself to the superintendent and offered to resume service
as an active member of the division; and

(3) That he or she has made no voluntary act, whether by
reenlistment, waiver of discharge, acceptance of commis-
sion or otherwise, to extend or participate in extension of
the period of service with the armed forces beyond the
period of service for which he or she was originally
commissioned, enlisted, inducted or called.

(c) The total amount of military service credit allowable
under this section may not exceed five years for any
member of the division.

(d) Notwithstanding the preceding provisions of this
section, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, “qualified military
service” has the same meaning as in Section 414(u) of the
Internal Revenue Code. The retirement board is autho-
rized to determine all questions and make all decisions
relating to this section and, pursuant to the authority
granted to the retirement board in section one, article ten-
d, chapter five of this code, may promulgate rules relating
tocontributions,benefits and service credit to comply with
Section 414(u) of the Internal Revenue Code.

§15-2A-20. Benefits not forfeited if system terminates.
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If the retirement system is terminated or contributions
are completely discontinued, the rights of all members to
benefits accrued or contributions made to the date of such
termination or discontinuance, to the extent then funded,
are not forfeited.

CHAPTER 18. EDUCATION.

ARTICLE 7A. STATE TEACHERS RETIREMENT SYSTEM.
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§18-7A-3a. Federal qualification requirements.
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The retirement system is intended to meet the federal
qualification requirements of Section 401(a) and related
sections of the Internal Revenue Code as applicable to
governmental plans. Notwithstanding any other provision
of state law, the board shall administer the retirement
system to fulfill this intent for the exclusive benefit of the
members and their beneficiaries. Any provision of this
articlereferencing orrelating tothesefederal qualification
requirements shall be effective as of the date required by
federal law. The board may promulgate rules and amend
orrepeal conflicting rulesin accordance with the authority
granted to the board pursuant to section one, article ten-d
of chapter five to assure compliance with this section.

§18-7A-11. Records; actuarial data; tables; specification of
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actuarial assumptions.

The retirement board shall maintain an individual
account with each member, showing the amount of the
member’s contributions and the interest accumulations
thereon. It shall collect and keep in convenient form data
as may be necessary for the preparation of the required
mortality and service tables, and for the compilation of
such otherinformation as may be needed for the actuarial
valuation of the funds created by this article. The retire-
ment board shall specify and adopt all actuarial assump-
tions for the system at its first meeting of every calendar
year or as soon thereafter as may be practicable, which
assumptions shall become part of the terms of the system.

§18-7A-13. Membership in retirement system; cessation of

1
2

membership; reinstatement of withdrawn service.

Themembership of the retirement system shall consist of
the following:
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(a) New entrants, whose membership in the system shall
be compulsory upon employment as teachers and
nonteachers.

(b) The membership of the retirement system shall not
include any person who is an active member of or who has
been retired by the West Virginia public employees
retirement system, the judge’s retirement system, or the
retirement system of the department of public safety or the
supplemental retirement system as provided in section
four-a, article twenty-three of this chapter. The member-
ship of any person in the retirement system shall cease:

(1) Upon the withdrawal of accumulated contributions
after the cessation of service; or (2) upon retirement; or (3)
at death; or (4) if service amounts to fewer than five years
in any period of ten consecutive years.

(c) Any former member of theretirement system whohas
withdrawn accumulated contributions but subsequently
reenters the retirement system shall be permitted to repay
to the retirement fund the amount withdrawn, plus
interest at a rale of six percent, compounded annually
from the date of withdrawal to the date of repayment:
Provided, That no such repayment may be made until the
former member has completed two years of contributory
service after reentry; and such member shall be accorded
all the rights to prior service and experience as were held
at the time of withdrawal of such accumulated contribu-
tions: Provided, however, That no withdrawn servicemay
be reinstated that has been transferred to another retire-
ment system from which themember is currently or will in
the future draw benefits based on the same service. The
interest paid shall be deposited in the reserve fund.

(d) No member shall be eligible for prior service credit
unless he or she is eligible for prior service pension, as
prescribed by section twenty-two of this article; however,
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a new entrant who becomes a present teacher as provided
in this paragraph shall be deemed eligible for prior service
pension upon retirement.

(e) Any individual who is a leased employee shall not be
eligible to participate in the system. For purposes of this
system, a “leased employee” means any individual who
performs services as an independent contractor or pursu-
ant toan agreement with an employeeleasing organization
or other similar organization. If a question arises regard-
ing the status of an individual as a leased employee, the
board has final power {o decide the quesiion.

§18-7TA-14b. Members’ option to make contributions for periods
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of temporary total disability.

Any member who was absent from work while receiving
temporary total disability benefits pursuant to the provi-
sions of chapter twenty-three of this code as a result of a
compensable injury received in the course of and as a
result of his or her employment with the covered employer
during the time period beginning the first day of January,
one thousand nine hundred eighty-eight and the thirty-
first day of December, one thousand nine hundred ninety-
eight may purchase credited service for that time period or
those time periods the member was absent from work as a
result of a compensable injury and receiving temporary
total disability benefits: Provided, That the member
returned to work with his or her covered employer within
one year following the cessation of temporary total
disability benefits. The member desiring to purchase such
credited service may do so only by lump sum payment
from personal funds: Provided, however, That the pur-
chase of service credit pursuant to the provisions of this
section shall be completed between the time period
beginning the first day of July, two thousand and ending
the thirtieth day of June, two thousand one: Provided
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further, That in order to purchase such service credit, the
membershall pay to the board his or herregular contribu-
tion and an equal amount that represents the employer’s
contribution, based on the salary the member was receiv-
ing immediately prior to having sustained such compensa-
ble injury: And provided further, That the member
purchasing service credit under the provisions of this
section may not be charged interest. The maximum
number of years of service credit that may be purchased
under this section shall not exceed four.

§18-7TA-17. Statement and computation of teachers’ service;
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qualified military service.

(a) Under rules adopted by the retirement board, each
teacher shall file a detailed statement of his or her length
of service as a teacher for which he or she claims credit.
The retirement board shall determine what part of a year
is the equivalent of a year of service. In computing the
service, however, it shall credit no period of more than a
month’s duration during which a member was absent
without pay, nor shall it credit for more than one year of
service performed in any calendar year.

(b) For the purpose of this article, the retirement board
shall grant prior service credit to new entrants and other
members of the retirement system for service in any of the
armed forces of the United States in any period of national
emergency within which a federal Selective Service Act
was in effect. For purposes of this section, “armed forces”
includes women’s army corps, women'’s appointed volun-
teers for emergency service, army nurse corps, spars,
women'’s reserve and other similar units officially parts of
the military service of the United States. The military
service is considered equivalent to public school teaching,
and the salary equivalent for each year of that service is
the actual salary of the member as a teacher for his or her
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firstyear of teaching after discharge from military service.
Prior service credit for military service shall not exceed
ten years for any one member, nor shall it exceed
twenty-five percent of total service at the time of retire-
ment. Notwithstanding the preceding provisions of this
subsection, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, “qualified military
service” has the same meaning as in Section 414(u) of the
Internal Revenue Code. The retirement board is autho-
rized to determine all questions and make all decisions
relating to this section and, pursuant to the authority
granted to the retirement board in section one, article ten-
d, chapter five of this code, may promulgate rules relating
to contributions, benefits and service credit to comply with
Section 414(u) of the Internal Revenue Code.

(c) For service as a teacher in the employment of the
federal government, or a state or territory of the United
States, or a governmental subdivision of that state or
territory, the retirement board shall grant credit to the
member: Provided, That the member shall pay to the
system double the amount he or she contributed during the
first full year of current employment, times the number of
years for which credit is granted, plus interest at a rate to
be determined by the retirement board. The interest shall
be deposited in the reserve fund andservice credit granted
at the time of retirement shall not exceed the lesser of ten
years or fifty percent of the member’s total service as a
teacher in West Virginia. Any transfer of out-of-state
service, as provided in this article, shall not be used to
establish eligibility for a retirement allowance and the
retirement board shall grant credit for the transferred
service asadditional service only: Provided, however, That
atransfer of out-of-state serviceisprohibited if the service
is used to obtain a retirement benefit from another retire-



Enr. S. B. No. 6§52] 78
59 ment system: Previded further, That salaries paid to
6@ members for service prior to enirance into the retirement
61 system shall not be used to compute the average final
62 salary of thc member under the retirement system.
63 (d) Service credit for members or retired members shall
64 nol be denied on the basis of minimum income rules
65 promulgated by the teachersretirement board: Provided,
66 That the member or retired member shall pay to the
67 sysiem the amount he or she would have contributed
68 during the year or years of public school service for which
69 credit was denied as a result of the minimum income rules
70 of the teachers retirement board.
71 (e) No members shall be considered absent from service
72 while serving as a member or employee of the Legislature
73 of the state of West Virginia during any duly constituted
74 session of that body or while serving as anelected member
75 of a county commission during any duly constituted
76 session of that body.
77 (f) Nomember shall be considered absent from service as
78 a teacher while serving as an officer with a statewide
79 professional teaching association, or who has served in
80 that capacity, and no retired teacher, who served in that
81 capacity whilea member, shall be considered to have been
82 absent fromservice as a teacher by reason of that service:
83 Previded, That the period of service credit granted for that
84 serviceshallnotexceedtenyears: Provided, however, That
85 amember or retired teacher who is serving or has served
86 as an officer of a statewide professional teaching associa-
87 tion shall make deposits to the teachers retirement board,
88 for the time of any absence, in an amount double the
89 amount which he or she would have contributed in his or
90 herregular assignment for a like period of lime.
91 The teachers retirement board shall grant service credit
92 to any former or present member of the West Virginia
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public employees retirement system who has been a
contributing member for more than three years, for service
previously credited by the public employees retirement
system and: (1) Shall require the transfer of the member’s
contributionsto the teachersretirement system; or(2)shall
resuire a repayment of the amount withdrawn any time
prior to the member’s retirement: Provided, That there
shall be added by the member to the amounts transferred
or repaid under this subsection an amount which shall be
sufficient to equal the contributions he or she would have
made had the member been under the teachers retirement
system during the period of his or her membership in the
public employees retirement system plus interest at a rate
of six percent compounded annually from the date of
withdrawal to the date of payment. The interest paid shall
be deposited in the reserve fund.

(g) For service as a teacher in an elementary or second-
ary parochial school, located within this state and fully
accredited by the West Virginia department of education,
the retirement board shall grant credit to the member:
Provided, That the member shall pay to the sysiem double
the amount contributed during the first full year of current
employment, times the number of years for which credit is
granted, plus interest at a rate to be determined by the
retirement board. The interest shall be deposited in the
reserve fund and service granted at the time of retirement
shall not exceed the lesser of ten years or fifty percent of
the member’s total service as a teacher in the West Vir-
ginia public school system. Any transfer of parochial
school service, as provided in this section, may not be used
to establish eligibility for a retirement allowance and the
board shall grant credit for the transfer as additional
service only: Provided, hewever, That a transter of paro-
chial school service is prohibited if the service is used to
obtain a retirement benefit from another retirement
system.
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(h) If a member is not cligible for prior service credit or
pension as provided in this article, then his or her prior
service shall not be considered a part of his or her total
service.

(i) A member who withdrew from membership may
regain his or her former membership rights as specified in
section thirteen of this article only in case he or she has
served two years since his or her last withdrawal,

(j) Subject to the provisions of subsection (a) through (i),
inclusive, of this section, the board shall verify as soon as
practicable the statements of service submitted. The
retirement board shall issue prior service certificates to all
persens eligible for the certificates under the provisions of
this article. The certificates shall stale the length of the
prior service credit, but in no case shall the prior service
credit exceed forty years.

Notwithstanding any provision of this article to the
contrary, when amember is or has been clected to serve as
a member of the Legislature, and the proper discharge of
his or her duties of public office require that member to be
absenti from his or her teaching or administrative duties,
the time served in discharge of his or her duties of the
legislative office are credited as time served for purposes
of computing servicecredit: Provided, That theboard may
not requireany additional contributions from thatmember
in order for the board to credit him or her with the con-
tributing service credit earned whilc discharging official
legislative duties: Provided, however, That nothing herein
may be construcd to relieve the employer from making the
employer ¢ontribution at the member’s regular salary rate
or rate of pay from that employer on the contributing
scrvice credit earned while the member is discharging his
orher officiallegislative duties. These employerpayments
shall commence as of the first day of June, two thousand:
Provided, further, That any member to which the provi-
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sions of this subsection apply may clect to pay to the board
an amount equal to what his or her contribution would
have been for those periods of time hc or she was serving
in the Legislature. The periods of time upon which the
member paid hisor her contribution shall then be included
for purposes of determining his or her (inal average salary
as well as for determining years of service: And provided
further, That a member utilizing the provisions of this
subsection is not required to pay interest on any contribu-
tions he or she may decide to make.

§18-7A-28a. Federal law maximum benefit limitations.
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Notwithstanding any other provision of this article or
state law, theboard shall administer the retirement system
in compliancce with the limitations of Section 415 of the
Internal Revenue Code and regulations under that scclion
to the extent applicable to governmental plans so that no
annuity or other benefit provided under this system shall
exceed those limitations. The extent to which any annuity
orother benefit payable under this retircment system shall
be reduced as compared with the exient to which an
annuity, contributions or other benefits under any other
defined benefit plans or defined contribution plans
required to be taken into consideration under Section 415
of the Internal Revenue Code shall be rcduced shall be
determined by the board in a manner that shall maximize
the aggregate benefils payable to the member. If the
reduction is undcr this retirement system, the board shall
advise affected members of any additional limitation on
the annuities required by this section.

§18-7A-28b. Federal law minimum required distributions.
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The requirements of this section apply to any distribu-
tion of a member’s or beneficiary’s interest and take
precedence over any inconsistent provisions of this retire-
ment system. This section applies to plan years beginning
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after the thirty-first day of December, one thousand eight
hundred eighty-six. Noiwithstanding anything in the
retirement system to the contrary, the payment of benefits
under this article shall be determined and made in accor-
dance with Section 401(a)(9) of the Internal Revenue Code
and the regulations thereunder. For this purpose, the
tollowing provisions apply:

(a) Thepaymentofbenetfitsunder theretirement system
to any member shall be distributed to him or her not later
than the required beginning date, or be distributed to him
or her commencing not later than the requircd beginning
date, in accordance with regulations prescribed under
Section 401(a)(9) of the Internal Revenue Code, over the
lifc of the member or over the lives of the member and his
or her beneficiary or over a period not extending beyond
the life expectancy of the member and his or her benefi-
ciary,

(b) If amember dies after distribution to him or her has
commenced pursuant to this section bul before his or her
entire interest in the retirement sysiem has been distrib-
uted, then the remaining portion of that intercst shall be
distributed at least as rapidly as under the method of
distribution being used at the date of his or her death.

(c) If a member dies before distribution to him or her
has commenced, then his or her entire interest in the
retirement system shall be distributed by the thirty-first
day of December of the calendar year containing the fifth
anniversary of the member’s death, except as follows:

(1) It a member’s intercst is payable to a beneficiary,
distributions may be made over the life or over a period
certain not greater than the life expectancy of the benefi-
ciary commencing on or before the thirty-firsi of Becem-
ber of the calendar year immediately following the calen-
dar ycar in which the member diced; or
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(2) If the member’s beneficiary is the surviving spouse,
the date distributions are required to begin shall be no
later than the later of:

(A) The thirty-first day of December of the calendar year
in which the member would have attained age seventy and
one-half; or

(B) Theearlier of: (i) The thirty-first day of December ol
the calendaryearfollowing the calendar yearin which the
memberdied; or (ii} the thirty-first day of December of the
calendar year following the calendar year in which the
spouse died.

§18-7A-28c¢. Direct rollovers.
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{a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of this
article to the contrary that would otherwise limit a
distributee’s election under this system, a distributee may
elect, at the time and in the manner prescribed by the
board, to have any portion of an eligible rollover distribu-
tion that is equal to at least five hundred dollars paid
directly to an eligible retirement plan specified by the
distributee in a direct rollover. For purposes of this
section, the following definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
life or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributee’s designated beneficiary, or for a specified
period of ten years or more; (ii) any distribution to the
extent such distribution is reequircd under Section
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401(a)(9) of the Intcrnal Revenue Code; (iii) the portion ef
any distribution that is not includable in gross income
dctermined without regard to the exclusion fornetunreal-
ized appreciatien with respect to employcr securities; (iv)
any hardship distribution describcd in Section
401(k)(2)(B)(i)(iv) of the Internal Revenuc Code; and (v)
any other distribulion reasonably or distributions ex-
pected to total less than two hundred dollars during a
year.

(2) “Eligiblc retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
described in Section 408(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) of the Internal
Revenue Code, or a qualificd plan described in Scction
401(a) of thce Internal Revenue Code, that accepts the
distributec’s eligible rollever distribution: Provided, That
in the case of an cligible rollover distributien to the
surviving spouse, an eligible retirementplan is an individ-
ual retirement account or individual retirernent annuity.

(8) “Distributee” mecans an employee or fermer em-
ployee. In addition, the employee’s or former employee’s
surviving spouse and thc employee’s or former employee’s
spouse or former spouse who is the allernate payee under
a gqualified domestic relations order, as defined in Section
414(p) of the Internal Revenue Code, as applicable to
governmental plans, are distributees with regard to the
interest of the speuse or former speuse.

(4) “Direct rollover” mcans a payment by the sysiem to
the eligible retirement plan.

(b) Nothing in this section may be construcd as permit-
ting rollovers into this system or any othcr retirement
system administered by the board.
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§18-7A-30. Exempfion from taxation, garnishment and other
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process; exception for qualified domestic rela-
tions order.

The moneys in the various funds and the right of a
member to a retirement allowance, to the return of contri-
butions, or to any benefit under the provisions of this
article, are hereby exempt from municipal tax; shall not be
subject to execution, garnishment, attachmentor any other
process whatsoever except that any benefits or contribu-
tiens under this system shall be subject to “qualitfied
domestic relations orders” as thal term is defined in
Section 414(p) of the Internal Revenue Code with respect
te governmental plans; and shall be unassignable except as
is provided in this article.

§18-7A-34. Loans to members.
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A member of the retirement system upon written appli-
cation may borrow from his er her individual account in
the teachers accumulation fund, subject to these restric-
tions:

(1) Loans shall be made in multiples of ten dollars, the
minimal loan being one hundred dollars and the maximurm
beingeight thousand dollars: Provided, That the maximum
amount of any loan when added to the outstanding
balance of all other loans shall not exceed the lesser of the
following: (a) fifty thousand dollars reduced by the excess
(if any) of the highest outstanding balance of loans during
the one-year period ending on the day before the date on
which the loan is made, over the outstanding balance of
loans to the member on the date on which the loan is
made; or {(b) fifty percent of the member’s contributions to
his or her individual account in the teachers accumula-
tions fund: Provided, however, That if the total amount of
loaned money outstanding excceds ferty million dellars,
themaximum shallnol excecd three theusand dollars until
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the teachers retirement board determines that loans
outstanding have been reduced to an extent that addi-
tional loan amounts are again authorized.

(2) Interest charged on the amount of the loan shall be
six percent per annum, or a higher rate as set by the
teachersretirement board. If repayable ininstallments, the
interest shall not exceed the annual rate so established
upon the principal amount of the loan, for the entire
period of the loan, and such charge shall be added to the
principalamount of theloan. The minimal interest charge
shall be for six months.

(3) No member shall be eligible for more than one loanin
any one year.

(4) If arefundor benefit is payable to the borrower or his
or her beneficiary before he or she repays the loan with
interest, the balance due with interest to date shall be
deducted from such benefit or refund.

(5) From his or her monthly salary as a teacher the
member shall pay the loan and interest by deductions
which will pay the loan and interest in substantially level
payments in not more than sixty nor less than six months.
Upon notice of loan granted and payment due, the em-
ployer shall be responsible for making such salary deduc-
tions and reporting them to the retirement board. At the
option of the retirement board, loan deductions may be
collected as prescribed herein for the collection of mem-
bers’ contribution, or may be collected through issuance of
warrant by employer. If the borrower decides to make loan
payments while not paid for service as a teacher, the
retirement board must accept such payments.

(6) The entire unpaid balance of any loan, and interest
due thereon, shall, at the option of the retirement board,
becomedue and payablewithout further notice or demand
upon the occurrence with respect to the borrowing mem-
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ber of any of the following events of default: (A) Any
payment of principal and accrued interest on a loan
remains unpaid after the same becomes due and payable
under the terms of the loan or after such grace period as
may be established in the discretion of the rctirement
board; (B) the borrowing member alicmpts to make an
assignment for the benefit of creditors of his or her refund
or benefit under the retirement system; or (C) any other
event of default set forth in rules promulgated by the
retirement board ir accordance with the authority granted
pursuant to section one, article ten-d, chapter five of this
code.

(7) Loans shall be ¢cvidenced by such form of obligatians
and shall be made upon such additional terms as to
defaull, prepayment, security, and otherwise as the
retirement board may determine.

§18-7A-37. Benefits not forfeited if system terminates.

1
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If the retirement system is terminated or contributions
are completely discontinued, the rights of all members to
benefits accrued or contributions made to the date of such
termination or discontinuance, to the extent then funded,
are not forfeited.

ARTICLE 7B, TEACHERS’ DEFINED CONTRIBUTI®N RETIREMENT SYS-

TEM.

§18-7B-2. Definitions,

1
2

3

(S8

Asusedin this article, unless the context clearly requires
a different meaning:

(1) “Defined contributlion system” or “system” means the
teachers’ defined contribution retirement system created
and established by this article;
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(2) “Exdisting retirement system” means the state teach-
ers retirement system established in article seven-a of this
chapter;

(3) “Existing employer” means any employer who
employed or employs a member of the existing retirement
system,;

(4) “Consolidated board” or “board” means the consoli-
dated public retirement board created and established
pursuant to article ten-d, chapter five of this code;

(5) “Member” or “employee” means the following
persons, if regularly employed for full-time service: (a)
Any person employed for instructional service in the
public schools ot West Virginia,; (b) principals; (c) public
school librarians; (d) superintendents of schools and
assistant county superintendents of schools; (e) any county
school attendance director holding a West Virginia
teacher's certificate; (f) the executive secretary of the
retirement board; (g) members of the research, extension,
administrative or library statfs of the public schools; (h)
the state superintendent of schools, heads and assistant
heads of the divisions under his or her supervision, or any
other employee thcreunder performing services of an
educational nature; (i) employees of the state board of
education who are performing services ot an educational
nature; (j) any person employed in a non-teaching capacity
by the state board of educaticn, any county board of
education, the state department of education or the
teachers retirement board, if such person was fermerly
employed as a teacher in the public schools; (k) all class-
room teachers, principals and educational administrators
in schools under the supervision of the department of
corrections, the department of health orthe department of
human services; (1) any person who is regularly employed
for fulltime serviceby any county board of education, the
state board of education or the tcachers retirement board;
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and (m) the administrative staff of the public schools
including deans of instruction, deans of men and dcans of
women, and financial and administrative secretaries;

(6) “Regularly employed for full-time service” means
employment in a regular position or job throughout the
employment term regardless of the number of hours
worked or the method of pay;

(7) “Year of employment service” means ¢employment for
at least ten months, a month being defined as twenty
employment days: Previded, That no more than one year
of service may be accumulated in any twelve-month
period,;

(8) “Employer” means the agency of and within the state
which has employed or employs a member;

(9) “Compensation” means the full compensation
actually received by members for service whether ornot a
part of such compensation is received from other funds,
federal orotherwise, than those provided by the state or its
subdivisions.

(10) “Public schools” means all publicly supported
schools, including normal schools, colleges and universities
in this state;

(11) “Member contribution” means an amount reduced
from the employee’s regular pay periods, ane deposited
into the member’s individual annuity account within the
defined contribution retirement system;

(12) “Employer contribution” means an amount depos-
ited into the member’s individual! annuity account on a
periodic basis coinciding with the employee’s regular pay
period by an employer from its own funds;

(13) “Annuity account” or “annuity” means an account
established for each member to record the deposit of
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member contributions and employer contributions and
interest, dividends or other accumulations credited on
behalf of the member;

(14) “Retirement” means a member’s withdrawal from
the active employment of a participating employer and
completion of all conditions precedent to retirement;

(15) “Permanent, total disability” means a mental or
physical incapacity requiring the absence from employ-
ment service for at least six months: Provided, That such
incapacity is shown by an examination by a physician or
physicians selected by the board.

(16) “Plan year” means the twelve-month period com-
mencing on the first day of July of any designated year and
ending on the following thirtieth day of June.

(17) “Required beginning date” means the first day of
April of the calendar year following the later of: (a) The
calendar year in which the member attains age seventy one
and one-half; or (b) the calendar year in which the member
retires or otherwise ceases employment with a participat-
ing employer.

(18) “Internal Revenue Code” means the Internal Reve-
nue Code of 1986, as amended.

§18-7B-4. Article to be liberally construed; purpose; federal
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qualification requircments.

The provisions of this article shall be liberally construed
so asto provide a general annuity based retirement system
for teachers in this state. The purpose of this article is to
provide a defined contribution retirement program which
is fully funded on a current basis from employer and
employee contribution.

The retirement system is intended to meet the federal
qualification requirements of Section 401(a) and related
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sections of the Internal Revenue Code as applicable to
governmental plans. Notwithstanding any otherprovision
of state law, the board shall administer the retirement
system to fulfill this intent for the exclusive benefit of the
members and their beneficiaries. Any provision of 1his
article referencing orrelating to these federal qualification
requirements shall be effective as of the date required by
federal law. The board may promulgate rules and amend
orrepeal conflicting rulesin accordance with theauthority
grantedto the board pursuant to section one, article ten-d,
chapter five of this code to assure compliance with the
requirements of this section.

§18-7B-7. Participationin teachers’ defined contribution cetire-
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ment system; limiting participation in existing
teachers’ retirement system.

Beginning the first day of July, onc thousand nine
hundred ninety-one, the teachers’ defined contribution
retirement system shall be the single retirement program
for all new employees whose employment commences on
or after that date. No additional new employces except as
may be provided herein may be admitted to the existing
retirement system. Members of the existing retirement
system whose employment continues beyond the first day
of July, one thousand nine hundred ninety-one, are not
affected by this article and shall continue to contribute
and participate in the existing system without change in
provisions or benefits.

Notwithstanding the provisions of section twenty-three,
article seven-a of this chapter, any employee whose
employment terminates after the thirtieth day of June, one
thousand nine hundred ninety-one, who 1is later
reemployed by an employer shall be eligible for member-
ship only in the teachers’ defined contribution system:
Provided, That if such reemployment with an existing
employer occurs not more than six months after the
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employee’s previous employment, he or she shall be
entitled to readmission to the existing retirement system
in which he or she was originally a member: Provided,
however, That if such employee has five or more years of
credited service in the existing retirement system, he or
she shall be entitled to readmission into the existing
retirement system in which he or she was originally a
member so long as he or she has not withdrawn his or her
contributions from the existing retirement system: Pro-
vided further, That if such employee has withdrawn his or
her contribution from the existing retirement system, then
readmission shall not be permitted and the employee will
be entitled only to the defined contribution system.

An employee whose employment with an employer was
suspended or terminated while he or she served as an
officer with a statewide professional teaching association
is eligible for readmission to the existing retirement
system in which he or she was a member. Any employee
reemployed with an employer on or after the first day of
July, one thousand nine hundred ninety-one, who had five
or more years credited service in the teachers’ defined
benefit retirement system may elect readmission to the
teachers’ defined benefit retirement system in which he or
she was originally a member. Any employee reemployed
between the first day of July, one thousand nine hundred
ninety-one, and the first day of July, one thousand nine
hundred ninety-five, and who was required to participate
in the teachers’ defined contribution system but now
elects, pursuant to the provisions of this section, readmis-
sion to the teachers’ defined benefit retirement system
shall pay an additional contribution to the teachers’
defined benefit retirement system equal to one and
one-half percent of his or her annual gross compensation
earned for each year he or she participated in the teachers’
defined contribution system and shall transfer all member
and employer contributions and investment earnings
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therefrom from the teacher defined contribution system to
the teachers’ defined benefit system and shall receive
service credit for the time the member participated in the
defined contribution system as if that participation had
been in the teachers’ defined benefit retirement system.
Any member making an election under the provisions of
this section to reenter the teachers’ defined benefit retire-
ment system who is currently a member of the defined
contribution retirement system must do so on orbefore the
first day of January, one thousand nine hundred
ninety-six. Any other member reemployed must make the
election as to the retirement system that he or she will be
a member of at the time he or she is reemployed.

An employee whose employment with an employer or an
existing employer is suspended as a result of an approved
leave of absence, approved maternity or paternity break in
service, or any other approved break in service authorized
by the board, is eligible for readmission to the existing
retirement system in which he or she was a member.

In all cases where a question exists as to readmission to
membership in the existing retirement system, the board
shall decide the question.

Any individual who is a leased employee shall not be
eligible to participate in the system. For purposes of this
system, a “leased employee” means any individual who
performs services as an independent contractor or pursu-
ant toan agreement with an employee leasing organization
or other similar organization. If a question arises regard-
ing the status of an individual as a leased employee, the
board has final power to decide the question.

§18-7B-8a. Qualified military service.
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Contributions, benefits and service credit with respect to
qualified military service will be provided in accordance
with Section 414(u) of the Internal Revenue Code. For
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purposes of this section, “qualified military service” has
the same meaning as in Section 414(u) of the Internal
Revenue Code. The retirement board is authorized to
delermine all questions and make all decisivns relating to
this section and, pursuant to the authority granted to the
retirement board in section one, article ten-d, chapter five
of this code, may to promulgate rules relating to contribu-
tions, benefits and service credit to comply with Section
414(u) of the Internal Revenue Code.

§18-7B-12. Retirement, commencement of annuity payments.
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At any time after an employee reaches the age of
fifty-five years, and subject to the provisions of section
twelve-a of this article, he or she may elect to takeretire-
ment by notifying the board or its designee in writing of
such intention not less than sixty days prior to the effec-
tive date of retirement. Retirement payments shall
commence within thirty days of the retirement date under
such payment option or options as may be provided by the
board and elected by the employee.

§18-7B-12a. Federal minimum required distributions.
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The requirements ol this section apply to any distribu-
tion of a member’s or beneficiary’s interest and take
precedence over any inconsistent provisions of this defined
contribution system. This section applies to plan years
beginning after the thirty-first day of December, one
thousand eight hundred eighty-six. Notwithstanding
anything in this system to the contrary, the payment of
benefits under this article shall be determined and made in
accordance with Section 401(a)(9) of the Internal Revenue
Code and theregulationsthereunder. IFor this purpose, the
following provisions apply:

(a) The payment of benefits under the defined contribu-
tion system to any member shall be distributed to him or
her not later than the required beginning date, or be
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distributed to him or her commencing not later than the
required beginning date, in accordance with regulations
prescribed under Section 401(a)(9) of the Internal Revenue
Code, over the life of the member or over the lives of the
member and his or her beneficiary or over a period not
extending beyond the life expectancy of the member and
his or her beneficiary.

(b) If a member dies after distribution to him or her has
commenced pursuant to this section but before his or her
entireinterest in the system has been distributed, then the
remaining portion of that interest shall be distributed at
least as rapidly as under the method of distribution being
used at the date of his or her death,

(c) If a member dies before distribution to him er her has
commenced, then his or her entire interest in the system
shall be distributed by the thirty-first day of December of
the calendar year containing the fifth anniversary of the
member’s death, except as follows:

(1) If a member’s interest is payable to a beneficiary,
distributions may be made over the life of that beneficiary
or over a period certain not greater than the life expec-
tancy of the beneficiary commericing on or before the
thirty-first day of December of the calendar year immedi-
ately following the calendar year in which the participant
died; or

(2) If the member’s beneficiary is the surviving spouse,
the date distributions are reguired to begin shall be no
later than the later of:

{A) The thirty-first day of Decemberof the calendar year
in which the member would have attained age seventy and
one-half; or

(B) The earlier of: (i) The thirty-first day of December of
the calendar year following the calendar year in which the
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48 memberdied;or (ii) the thirty-first day of December of the
49 calendar year following the calendar year in which the
50 spouse died.

51 {(d) For purposes of this section, any amount paid to a
52 child of a member will be treated as if it had been paid to
53 the surviving spouse of the member if such remaining
54 amount becomes payable to thesurviving spouse when the

55

child reaches the age of majority.

§18-7B-13. Ameunt of annuity payments; federal law maximum
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benefit limitations.

(a) The amount of annuity payments a retired member
shall receive shall be based solely upon the balance in the
member’s annuity account at the date of retirement, the
retirement option selected, or in the event of an annuity
option being selected, the actuarial life expectancy of the
member and such other factors asnormally govern annuity
payments.

(b) The board, or its designee, is authorized upon retire-
ment of a member, with the approval of that member, to
purchase an annuity with the balance of the member's
account. Upon delivery of the annuity to the member upon
his or her retirement, the member shall execute a release
surrendering any claim the member may have against the
retirement trust.

(c) Notwithstanding any other provision of this article or
statelaw, the board shall administer the retirement system
in compliance with the limitations of Section 415 of the
Internal Revenue Code and treasury regulations under that
section to the extent applicable to governmental plans so
that no annuity or other benetit provided under this
system shall exceed those limitations. The extent to which
any annuity orother benetit payable under this rctirement
system shall be reduced as compared to the extent which
anannuity, contributions or otherbenefits under anyother
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defined benefit plans or defined contribution plans
required to be taken into consideration under Section 415
of the Internal Revenuc Code shall be reduced shall be
detcrmined by the board in a manner that shall maximize
the aggregate benefits payable to the mcmber. If the
reduction is under this retirement system, the board shall
advise affected members of any additional limitation on
the annuities required by this section.

§18-7TB-13b. Pirect Rollovers.
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(a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of this
article to the contrary that would otherwise limit a
distributee’s election under this system, a distributee may
elect, at the time and in the manner prescribed by the
board, to have any portion of an eligiblc rollover distribu-
tion that is equal to at lcast five hundred dollars paid
directly to an eligible retirement plan specified by the
distributee in a direct rollover. For purposes of this
section, the following definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
lifc or life expectancy of the distributec or the joint lives
or the joint life cxpectancies of the distributee and the
distributee’s designated beneficiary, or for a specified
period of ten years or more; (ii) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii) the portion of
any distribution that is not includable in gross income
determined without regard to the exclusion fornet unreal-
ized appreciation with respect to employer securities; (iv)
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27 any hardship distribution described in Section
28 401(k)(2)(B)(i)(iv) of the Internal Revenue Code; and (v)
29 any other distribution or distributions reasonably ex-
30 pected to total less than two hundred eollars during a
31 year.
32 (2) “Eligible retirement plan” means an individual
33 retirement account described in Section 408(a) of the
34 Internal Revenue Code, an individual retirement annuity
35 described in Section 408(b) of the Internal Revenue Code,
36 anannuityplandescribed in Section 403(a) of the Internal
37 Revenue Code or a equalified plan described in Section
38 401(a) of the Internal Revenue Code that accepts the
39 distributee’s eligible rollover distribution: Previded, That
40 in the case of an eligible rollover distribution to the
41 survivingspouse, aneligibleretirement plan is an individ-
42 ualretirement account or individual retirement annuity.
43 (3) “Distributee” means an employee or former em-
44 ployee. In addition, the employee’s or former employee’s
45 surviving spouse and the employee’s or formeremployee’s
46 spouse or former spouse who is the alternate payee under
47 a qualified domestic relations order, as defined in Section
48 414(p) of the Internal Revenue Code with respect to
49 governmental plans, are distributees with regard to the
50 interest of the spouse or former spouse.
51 (4) “Direct rollover” means a payment by the system to
52 the cligible retirement plan.
53 (b) Nothing in this section may be construed as permit-
54 ting rollovers into this retirement system or any other

55

retirement system administered by the retirement board.

§18-7B-18. Right to benefits not subject to execution, etc.;

1
2

exception for qualified domestic relations orders.

The right of any person to a benefit provided for in this
article shall not be subjected to execution, attachment,
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garnishment, the operation of bankrupicy or insolvency
laws, or other process whatsoever with the exception that
the benefits or contributions under this system shall be
subject to “qualified domestic relations orders” as that
term is defined in Section 414(p) of the Internal Revenue
Code with respect to governmental plans, nor shall any
assignment thereof be enforceable in any court.

§18-7B-19. Benefits not forfeited if system terminates.

1
2
3
4
5

If the retirement system is terminated or contributions
are completely discontinued, the rights of all members to
contributions made to the date of such lermination or
discontinuance, to the extent then funded, are not for-
feited.

CHAPTER 51. COURTS AND THEIR OFFICERS.

ARTICLE 9. RETIREMENT SYSTEM FOR JUDGES ®F COURTS OF RECORD.

§51-9-1a. Definitions.

1
2
3
4
b]

~

10
11

12
13

14

(a) As used in this article the term “judge” or “judge of
any court of record” or “judge of any court of record of
this state” shall mean, refer to and include judges of the
several circuit courts and justices of the supreme court of
appeals.

(b) “Beneficiary” means any person, except a member,
who is entitled to an annuity or other benefit payable by
the retirement system.

{c) “Board”means the consolidated public retirement
board created pursuant to article ten-d, chapter five of this
code.

(d) “Internal Revenue Code” means the Internal Revenue
Code of 1986, as amended.

(e) “Member” means a judge participating in this system.
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(f) “Plan year” means the twelve month period com-
mencing on the first day of July of any designated year and
ending the following thirtieth day of June. :

(g) “Required beginning date,” means the first day of
April of the calendar year following the later of: (a) The
calendar year in which the member attains age seventy
and one-half; or (b) thec calendaryear in which the member
retires or otherwise separates from covered employment.

(h) “Retirement system” or “system” means the judges
retirement system created and established by this article.

§851-9-3. Custody, permissible investment and administration of

retirement system trust fund; state auditor’s author-
ity as administrator and trust fund fiduciary;
refunds required, including interest; federal qualifi-
cation requirements.

(a) The state treasurer shall be the custodian of the fund
and of any investment securities af the retirement system
and shall give a separate and additlional bond for the
faithful performance of his orher duties as such custodian.
The governor shall fix the amount of such bond which
shall be approved as to sufficiency and form by the
attorney general and shall be filed in the office of the
secretary of state. The premium on such bond shall be
paid from the fund.

(b) In a manner and to an extent consonant with sound
administrative principles, the state board of investments
shall have authority to invest such fund in interest-bearing
securities of the United States of America, of the state of
West Virginia and of any political subdivision thereof or
such other investments as may be authorized or permitted
by the provisions of article six, chapter twelve of this code.
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{c) The state auditor shall be the primary fiscal officer,
responsible for the records and administration of the trust
fund, including budgetary mattersincident to the author-
ity vested in him or her with respect tojudicial department
appropriations under article VI, section fifty-one of the
constitution of West Virginia. The state auditor shall also,
as trust fund fiduciary, independently determine anew, in
a substantive sensc and as a check and balance, any
information concerning eligible service years, required
money contributions, computation of judge’s retirement
benefit or spousal benefit or any other substantive element
of qualification supplied orcertified to the state auditor by
any other public officer, including the supreme court
administrator or the chief executive, toward proper final
review before issuance of a state warrant in payment of
any benefit under the judges’ retirement system.

(d) Through the thirtieth day of June, one thousand nine
hundred ninety-one, the slate auditor shall be the primary
tiscal officer, responsible for the records and administra-
tion of the trust fund, including budgetary matter incident
to the authority vested in him or her with respect to
judicial department appropriations under ariicle VI,
section fifty-one of the constitution of West Virginia. The
state auditor shall also, as trust fund fiduciary, independ-
ently determine anew, in a substantive sense and as a
check and balance, any information concerning eligible
service years, required money contributions, computation
of judge’s retirement benefit or spousal benefit or any
other substantial element of qualification supplied or
certified to the state auditor by any other public officer,
including the supreme court administratior or the chief
executive, toward proper final review belore issuance of a
state warrant in payment of any benefit under the judges’
retirement system. From the first day of July, one thou-
sand nine hundred ninety-one and thereafter, the funds
shall be administered by the consolidated public rctire-
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ment board created by article ten-d, chapter five of this
code.

(e) In respect of any credited service heretofore acquired
under the Destert decision and subsequent related deci-
sions, the state auditor shall make refund to any person
heretofore making paymentto acquire such service credit,
primary or derivative, in the amount so earlier paid,
together with interest at the same rate such sum actually
earned because of its investment by the auditor or trea-
surer, as the case may be, in the consolidated pension pool
or with the interest such sum would have earned if timely
invested in such pool, whichever amount of interest be
greater.

(f) The retirement system is intended to meet the federal
qualification requirements of Section 401(a) and related
sections of the Internal Revenue Code as applicable to
governmental plans. Notwithstanding any other provision
of state law, the board shall administer the retirement
system to fulfill this intent for the exclusive benefit of the
members and their beneficiaries. Any provision of this
article referencingorrelating tothese federal qualification
requirements shall be effective as of the date required by
federal law. The board may promulgate rules and amend
orrepeal conflicting rulesin accordance with the authority
granted to the board pursuant to section one, article ten-d,
chapter five of this code to assure compliance with the
requirements of this section.

§51-9-3a. Specification of actuarial assumptions.

1
2
3
4

The board at its first meeting in each calendar year or as
soon thereafter as may be practicable shall adopt and
specify actuarial assumptions for the system, which
assumptions shall become part of the terms of this system.

§51-9-4. Required percentage contributions from salaries; any

termination of required contributions prior to
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actual retirement disallowed; leased employees;
military service credit; maximum allowable and
qualified military service; qualifiable prosecutorial
service.

(a) Every person who is now serving or shall hereafter
scrve as a judge of any court of record of this state shall
pay into the judges’ retirement fund six percent of the
salary received by such person oul of the stale treasury:
Provided, That when a judge becomes eligible to receive
benefits from such trust fund by actual retirement, no
further payment by him or her shall be required, since
such employee contribution, in an egqual treatment sense,
ceases tobe required in the otherretirement systems of the
state, also, only after actual relirement: Provided, how-
ever, That on and after the first day of January, one
thousand ninc hundred ninety-five, every person who is
then serving or shall thereafter serve as a judge ot any
court of record in this state shall pay into the judges’
retirement fundninepercent ofthe salary received by that
person. Any prior occurrence or practice to the contrary,
in any way allowing discontinuance of required employee
contributions prior to actual retirement under this retire-
ment system, is rejected as crroneous and contrary to
legislative intent and as violative of reeuired equal
treatment and is hereby nullified and discontinued [ully,
with thestateauditortorequiresuch contributioninevery
instance hereafter, except where no contributions are
required to be made under any of the provisions of this
article.

(b) An individual who is a leased employee shall not be
eligible to participate in the system. For purposes of this
system, a “leased employee” means any individual who
performs services as an independent contractor or pursu-
ant toan agreement with an employee leasing organization
or othersimilar organization. If a question arises regard-
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ing the status of an individual as a leased employee, the
board has the final power to decide the question.

(c) In drawing warrants for the salary checks of judges,
the state auditor shall deduct from the amount of each
such salary check six percent thereef, which amount so
deducted shall be credited by the consolidated public
retirement board to the trust fund: Provided, That on or
after the first day of January, one thousand nine hundred
ninety-five, the amount so deducted and credited shall be
nine percent of each such salary check.

(d) Any judge seeking to qualify military service to be
claimed as credited service, in allowable aggregate maxi-
mum amount up to five years, shall be entitled to be
awarded the same without any required payment in
respect thereof to the judges’ retirement fund.

(e) Notwithstanding the preceding provisions of this
section, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, “qualified military
service” has the same meaning as in Section 414(u) of the
Internal Revenue Code. The retirement board is autho-
rized to determinc all questions and make all decisions
relating to this section and may promulgaterules relating
to contributions, benefits and service credit pursuant to
the authority granted to the retirement board in section
one, article ten-d, chapter five of this code to comply with
Section 414(u) of the Internal Revenue Code.

(f) Any judge holding office as such on the effective date
of the amendments to this article adopted by the Legisla-
ture at its regular session in the year one thousand nine
hundred eighty-seven, who seeks to qualify service as a
prosecuting attorney as credited servicc, which service
credil must have been carned prior to the year onc thou-
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sand nine hundred eighty-seven, shall be required to pay
into the judges’ retirement fund nine percent of the annual
salary which was actually reccived by such person as
prosccuting attorney during the time such prosecutorial
service was rendered prior to the year one thousand nine
hundred eighty-seven, and for which crediied service is
being sought, 1ogether with applicable interest. No judge
whose term of office shall commence after the effective
date of such amendments to thisarticleshall be eligible to
claim any credit for service rendered as a prosecuting
attorney as eligible service for retirement benefits under
this article, nor shall any time served as a prosecutor after
the year one thousand nine hundred eighty-eight be
considercd as eligible service for any purposes of this
article.

(g) The Legislature finds that any increase in salary [(or
judges of courts of record directly affects the actuarial
soundness of the retirement system for judges of courts of
recordand, therefore, an increase inthe required percent-
age contributions of members of that retirement system is
the same subjecl for purposes of determining the single
object of this bill.

§51-9-6. Eligibility for and payment of benefits.
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(a) Except as otherwise provided in sections {ive, twelve
and thirleen of this article, and subject to the provisions ot
subsection (e) of this section, any person who is now
serving, or who shall hereafter serve, as a judge of any
court of record of this state and shall have served as such
judge for a period of not less than sixteen full years and
shall have reached the age of sixty-five years, or who has
served as judge of such court or of that court and other
courts of record of the state for a period of sixteen full
years or more (whether continuously or not and whether
said service be entirely before or after this article became
effective, or partly before and partly after said date, and
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whether or not said judge shall be in office on the date he
or she shall become eligible to benefits hereunder) and
shall have reached the age of sixty-five years, or who is
now serving, or who shallhereafter serve, as a judge of any
court of record of this state and shall have served as such
judge for a period of not less than twenty-four full ycars,
regardless of age, shall, upon a determination and certifi-
cation of his or her eligibility as provided in section nine
hereof, be paid from the fund annual retirement benefits,
so long as he or she shall live, in an amount equal to
seventy-five percentof the annualsalary of the office from
which he orshe has retired based uponsuchsalary of such
office and as such salary may be changed from time to
time during the period of his or her retirement and the
amount of his or her retirement benefits shall be based
upon and be equal to seventy-five percent of the highest
annual salary of such office for any one calendar year
during the period of his or her retirement, and shall be
payable in monthly installments: Provided, That such
retirement benefitsshall be paid only after such judge has
resigned as such or, for any reason other than his or her
impeachment, his or her service as such has ended: Pro-
vided, however, That every such person seeking to retire
and to receive the annual retirement benefits provided by
this subsection must have served a minimum of twelve
years as a sitting judge of any such court of record.

(b) Notwithstanding any other previsions of this article
with the exception of sections twelve-a and twelve-b, any
person who is now serving or who shall hereafter serve as
a judge of any court of record of this state and who shall
have accumulated sixteen years or more of credited
service, at least twclve years of which is as a sitting judge
of a court of record, and who has attained the age of
sixty-two years or more but less than the age of sixty-five
years, may elect to retire from his or her office and to
receive the pension to which he or she would otherwise be
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entitled to receive at age sixty-five, but with an actuarial
reduction of pension benefit to be established asa reduced
annuity receivable throughout retirement. The reduced
percentage (less than seventy-five percent) actuarially
computed, detcrmined and established at time of retire-
ment in respect of this reduced pension benefit shall also
continue and be applicable to any subsequent new annual
salary set for the office from which such judge has retired
and as such salary may be changed from time to time
during the period of his or her retirement.

(c) In determining eligibility for the benefits provided by
this section, active full-time duty (including leaves and
furloughs) in the armed forces of the United States shall be
eligible for qualification as credited military service for
the purposes of this article by any judge with twelve or
more years actual service as a sitting judge of a court of
record, such awardable military service to not exceed five
years.

(d) 1f a judge of a court of record who is presently sitting
as such on the effective date of the amendments to this
section enacted by the Legislature at its regular session
held in the year one thousand nine hundred cighty-seven,
and who has served for a period of not less than twelve full
years and has made payments into the judges’ retirement
fund as provided in this article for each month during
which he served as judge, following the effective date of
this section, any portion of time which he or she had
served as prosecuting attorney in any county in this state
shall qualify as years of service, if such judge shall pay
those sums required to be paid pursuant to the provisions
of section four of this article: Provided, That any term of
office as prosecuting attorney, or part thereof, commenc-
ing after the thirty-first day of December, one thousand
nine hundred eighty-eight, shall not hereafterin any way
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qualify aseligible years of serviceunderthisretirement system.

(c) Any retirement benefit aceruing under the provisions
of this section shall not be paid if otherwise barred under
the provisions of article ten-a, chapter five of this code.

(f) Notwithstanding any other provisions ef this article,
forfeitures under the system shall not be applied to
increase the benefits any member would otherwise receive
under the system.

§51-9-6a. Eligibility benefits; service and retirement of judges
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over sixty-five years of age.

Any judge of a court of record of this state, who shall
have served for a period of not less than eight full years
after attaining the age ef sixty-five ycars and who shall
have made payments into the judges’ retirement fund as
provided in this article for each month during which he or
sheserved as such judge following the effective date of this
section, shall be subject o all the applicable terms and
provisions of this article, not inconsistent with the provi-
sions hereof, and shall receive retirement benefits in an
amount equal to seventyfive percent of the annual salary
of the office from which he or she has retired based upon
such salary of such office as such salary may be changed
from time to time during the period of his or her retire-
ment and the amount of his or her retirement benefits shall
be based upon and be equal to seventy-five percent of the
highest annual salary of such office for any one calendar
year during the period of his or her retirement, and shall
be payable in monthly installments. If such judge shall
become incapacitated to perform his or her said duties
before the expiration of his or her said term and after
serving for six years thereof, and upon the acceptance of
his or her resignation as in this article provided, he or she
shall be paid the annual retirement benefits as herein
provided so long as he or she shall live. The provisions of
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this section shall prevail over any language to the contrary
in this article contained, except those provisions of
sections twelve-a and twelve-b of this article.

§51-9-12a, Federal law maximum benefit [imitations.
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Notwithstanding any other provision of this article or
state law, the board shall administer theretirement system
in compliance with the limitations of Section 415 of the
Internal Revenue Code and regulations under that section
to the extent applicable to governmental plans so that no
annuity or other benefit provided under this system shall
exceed those limitations. The extent to which any annuity
or other benefit payable under this retirement system shall
be reduced as compared with the extent to which an
annuity, contributions or other benetits under any other
defined benefit plans or defined contribution plans
required to be taken into consideration under Section 415
of the Internal Revenue Code shall be reduced shall be
determined by the board in a manner that shall maximize
the aggregate benefits payable to the member. If the
reduction is under this retirement system, the board shall
advise affected members of any additional limitation on
the annuities required by this section.

§51-9-12b. Federal minimum required distributiens.
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The requirements of this section apply to any distribu-
tion of a member’s or beneficiaries interest and take
precedence over any inconsistent provisions of this retire-
ment system. This sectionapplies to plan years beginning
after the thirty-first day of December, one thousand eight
hundred eighty-six. Notwithstanding anything in the
retirement system to the contrary, the payment of benefits
under this article shall be determined and made in accor-
dance with Section 401(a)(9) of the Internal Revenue Code
and the regulations thereunder. For this purpose, the
following provisions apply:
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(a) The payment of benefits under the retirement system
to any member shall be distributed to him or her not later
than the required beginning date, or be distributed to him
or her commencing not later than the required beginning
date, in accordance with treasury regulations prescribed
under Section 401(a)(9) of the Internal Revenue Code, over
the life of the member or over the lives of the member and
his or her beneficiary or over a period not extending
beyond the life expectancy of the member and his or her
beneficiary.

(b) If a member dies after distribution to him or her has
commenced pursuant to this section but before his or her
entire interest in the retirement system has been distrib-
uted, then the remaining portion of that interest shall be
distributed at least as rapidly as under the method of
distribution being used at the date of his or her death.,

(c) If a member dies before distribution to him or her has
commenced, then his or her entire interest in the retire-
ment system shall be distributed by the thirty-first day of
December of the calendar year containing the fifth anni-
versary of the member’s death, except as follows:

(1) It a member’s interest is payable to a beneficiary,
distributionsmaybe made overthelife of that beneficiary
or over a period cerlain not greater than the life expec-
tancy of the beneficiary commencing on or before the
thirty-first of December of the calendar year immediately
following the calendar year in which the member died; or

{2) If the member’s beneficiary is the surviving spouse,
the date distributions are required to begin shall be no
later than the later of:

(A) The thirty-first day of December of the calendar year
in which the member would have attained ageseventy and
one-half; or
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(B) The earlier of: (i) The thirty-first day of December of
the calendar year following the calendar year in which the
member died; or (ii) the thirty-first day of December of the
calendar year following the calendar year in which the
spouse died.

§51-9-12c. Direct rollovers.
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(a) This section applies to distributions made on or after
the first day of January, one thousand nine hundred
ninety-three. Notwithstanding any provision of this
article to the contrary that would otherwise limit a
distributee’s election under this system, a distributee may
elect, at the time and in the manner prescribed by the
board, to have any portion of an eligible rollover distribu-
tion that is equal to at least five hundred dollars paid
directly to an eligible retirement plan specified by the
distributee in a direct rollover. For purposes of this
section, the following definitions apply:

(1) “Eligible rollover distribution” means any distribu-
tion of all or any portion of the balance to the credit of the
distributee, except that an eligible rollover distribution
does not include any of the following: (i) Any distribution
that is one of a series of substantially equal periodic
payments not less frequently than annually made for the
life or life expectancy of the distributee or the joint lives
or the joint life expectancies of the distributee and the
distributee’s designated beneficiary, or for a specified
period of ten years or more; (ii) any distribution to the
extent such distribution is required under Section
401(a)(9) of the Internal Revenue Code; (iii) the portion of
any distribution that is not includable in gross income
determined without regard to the exclusion for net unreal-
ized appreciation with respect to employer securities; (iv)
any hardship distribution described in Section
401(k)(2)(B)(i)(iv) of the Internal Revenue Code; and (v)
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any other distribution or distributions expected to total
less than two hundred dollars during a year.

(2) “Eligible retirement plan” means an individual
retirement account described in Section 408(a) of the
Internal Revenue Code, an individual retirement annuity
described in Section 488(b) of the Internal Revenue Code,
an annuity plan described in Section 403(a) of the Internal
Revenue Code, or a qualified plan described in Section
401(a) of the Internal Revenue Code, that accepts the
distributee’s eligible rollover distribution: Previded, That
in the case of an eligible rollover distribution to the
surviving spouse, an eligible retirement plan is an individ-
ual retirement account or individual retirement annuity.

(3) “Distributee” means judge or former judge. In
addition, the judge’s or former judge’s surviving spouse
and the judge’s or former judge’s spouse or former spouse
who is the alternate payee under a equalified domestic
relationsorder, as defined in Section 414(p) of the Internal
Revenue Code, with respect to governmental plans, are
distributees with regard to the interest of the spouse or
former spouse. f

(4) “Direct rollover” means a payment by the system to
the eligible retirement plan.

(b) Nothing in this section may be construed as permit-
ting rollovers into this system or any other system admin-
istered by the board.

§51-9-14.Moneys exempt from execution, etc.; unassignable and

e DN

nontransferable; exception for certain domestic
relations exders.

The moneys in the judges’ retirement fund, the right of
any judge to participate in the pay and benefits of the
retirement system and the right of any judge to a refund of
payments or contribulions made to the fund shall not be
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subject to execution, garnishment, attachment orany other
process whatsaever except that the benefits or contribu-
tions under this system shall be subject to “qualified
domestic relations orders” as that term is defined™in
Section 414(p) of the Internal Revenue Code with respect
10 to governmental plans; and shall be unassignable and
11 nontransferable.

O o T A D

§51-9-17. Benefits not forfeited if system terminates.

1 If the retirement system is terminated or contributions
2 are completely discontinued, the rights of all members to
3 benefits accrued or contributions made to the date of such
4 termination or discpntinué}gcg, to the extent th\en fgnded,
5 may not be forfeited. ~ ‘ '
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