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1 AN ACT to amend and reenact §4-10-8 of the Code of West Virginia, 1931; to amend and reenact

2 §5-1E-1 and §5-1E-2 of said code; to repeal §5-5-4 of said code; to amend and reenact
3 §5-6-4 of said code; to amend and reenact §5-10C-3 of said code; to amend and reenact
4 §5-14-3 and §5-14-5 of said code; to amend and reenact §5-16-2 and §5-16-18 of said
5 code; to amend and reenact §5-16B-1, §5-16B-2, §5-16B-4 and §5-16B-10 of said code;
6 to amend and reenact §5-26-1 of said code; to amend and reenact §5-29-2 of said code;
F4 to amend and reenact §5A-1A-2 of said code; to repeal §5A-2-34 of said code; to amend
8 and reenact §5A-3-1a and §5A-3-3b of said code; to amend and reenact §5B-2-15; to
9 amend and reenact §5F-1-2; to amend and reenact §6-7-2a of said code; to amend and
10 reenact §7-1-3a of said code; to amend and reenact §7-4-4 of said code; to amend and
11 reenact §7-10-2; to amend and reenact §8-19-21 of said code; to amend and reenact §8A-
12 1-2 of said code; to amend and reenact §9-1-2 of said code; to amend and reenact §9-2-
13 6a, and §9-2-10 of said code; to repeal §9-2-9 of said code; to amend and reenact §9-3-
14 4, §9-3-5 and §9-3-6 of said code; to amend and reenact §9-4A-2, §9-4A-2a, §9-4A-2b
15 and §9-4A-4 of said code; to amend and reenact §9-4B-1 and §9-4B-4 of said code; to
16 amend and reenact §9-4C-1, §9-4C-7 and §9-4C-8 of said code; to amend and reenact
17 §9-4D-2 and §9-4D-9 of said code; to amend and reenact §9-5-9, §9-5-11, §9-5-11a, §9-
18 5-11b, §9-5-11c, §9-5-12a, §9-5-15, §9-5-16a, §9-5-19, §9-5-26, §9-5-27, §9-5-29 and §9-
19 5-30 of said code; to repeal §9-5-25 of said code; to amend and reenact §9-6-1, §9-6-2,
20 §9-6-9, §9-6-11 and §9-6-16 of said code; to amend and reenact §9-7-1, §9-7-2, §9-7-3,
21 §9-7-4, §9-7-5, §9-7-6, §9-7-6a and §9-7-8 of said code; to amend and reenact §9-8-1 of
22 said code; to amend and reenact §9-9-3, §9-9-16 and §9-9-21 of said code; to amend and
23 reenact §9-10-1, §9-10-2 and §9-10-3 of said code; to repeal §9-10-6 of said code; to
24 amend and reenact §11-10-5u of said code; to amend and reenact §11-13I1-3 of said code;
25 to amend and reenact §11-27-3 and §11-27-30 of said code; to amend and reenact §11B-

26 2-15 of said code; to amend and reenact §12-3-10e of said code; to amend and reenact
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§12-3A-4 and §12-3A-5 of said code; to amend and reenact §15-1E-76b of said code; to
amend and reenact §15-11-2 of said code; to amend and reenact §15-2-55 of said code;
to amend and reenact §15-2C-1, §15-2C-2, §15-2C-4 and §15-2C-7 of said code; to
amend and reenact §15-3D-3 of said code; to amend and reenact §15-12-2 of said code;
to amend and reenact §15-13-2 and §15-13-5 of said code; to amend and reenact §15-
14-5, §15-14-7 and §15-14-9 of said code; to amend and reenact §15A-4-11 and §15A-4-
12 of said code; to amend and reenact §16-1-2 and §16-1-20 of said code; to amend and
reenact §16-1A-1, §16-1A-2, §16-1A-3 and §16-1A-4 of said code; to amend and reenact
§16-1C-1 and §16-1C-4 of said code; to amend and reenact §16-2-2 of said code; to
amend and reenact §16-2B-1, §16-2B-2 and §16-2B-3 of said code; to amend and reenact
§16-2D-2 and §16-2D-11 of said code; to amend and reenact §16-2H-2 of said code; to
amend and reenact §16-3C-1 of said code; to amend and reenact §16-3D-2 of said code;
to amend and reenact §16-4-1 of said code; to amend and reenact §16-4C-3, §16-4C-4
and §16-4C-24 of said code; to amend and reenact §16-4D-2 of said code; to amend and
reenact §16-4E-2, §16-4E-4 and §16-4E-6 of said code; to amend and reenact §16-4F-1
and §16-4F-5 of said code; to amend and reenact §16-5-1 and §16-5-3 of said code; to
amend and reenact §16-5A-5 of said code; to amend and reenact §16-5K-2, §16-5K-3,
§16-5K-4 and §16-5K-6 of said code; to amend and reenact §16-5L-5, §16-5L-10, §16-
5L-14 and §16-5L.-15 of said code; to amend and reenact §16-5P-7 of said code; to amend
and reenact §16-5Q-2 and §16-5Q-4 of said code; fo amend and reenact §16-5R-3 and
§16-5R-4 of said code; to amend and reenact §16-5S-5 of said code; to amend and
reenact §16-5T-2 and §16-5T-5 of said code; to amend and reenact §16-5CC-1 and §16-
5CC-2 of said code; to amend and reenact §16-7-3 and §16-7-8 of said code; to amend
and reenact §16-8-2 of said code; to amend and reenact §16-9A-7 of said code; to amend
and reenact §16-22A-3 and §16-22A-4 of said code; to amend and reenact §16-22B-2 of

said code; to amend and reenact §16-29B-2, §16-29B-3, §16-29B-5, §16-29B-12 and §16-
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29B-25 of said code; to amend and reenact §16-29D-3, §16-29D-7 and §16-29D-8 of said
code; to amend and reenact §16-29G-1a, and §16-29G-2 of said code; to amend and
reenact §16-30-8 and §16-30-25 of said code; to amend and reenact §16-30C-13 of said
code; to amend and reenact §16-32-2 of said code; to amend and reenact §16-33-2 of
said code; to amend and reenact §16-34-2, §16-34-3, §16-34-5, §16-34-6, §16-34-9 and
§16-34-13 of said code; to amend and reenact §16-37-2 and §16-37-4 of said code; to
amend and reenact §16-38-3 of said code; to amend and reenact §16-42-1 of said code;
to amend and reenact §16-44-2 of said code; to amend and reenact §16-48-5 and §16-
48-6 of said code; to amend and reenact §16-50-1; to amend and reenact §16-53-1, §16-
53-2 and §16-53-3 of said code; to amend and reenact §16-57-3 and §16-57-4 of said
code; to amend and reenact §16-59-1 of said code; to amend and reenact §16A-2-1 of
said code; to amend and reenact §16A-4-3 of said code; to amend and reenact §16A-15-
6 of said code; to amend and reenact §17-4A-3 of said code; to amend and reenact §17-
28-10 of said code; to amend and reenact §17C-15-26 of said code; to amend and reenact
§18-2-5b, §18-2-9 and §18-2-13h of said code; to amend and reenact §18-2K-2 of said
code; to amend and reenact §18-5-15¢ of said code; to amend and reenact §18-5-42 and
§18-5-44 of said code; to amend and reenact §18-5D-4 of said code; to amend and
reenact §18-7B-2 of said code; to amend and reenact §18-10K-1 of said code; to amend
and reenact §18-10M-6 of said code; to amend and reenact §18-20-11 of said code; to
amend and reenact §18-21-1, §18-21-2, §18-21-3 and §18-21-4 of said code; to amend
and reenact §18A-2-8 of said code; to amend and reenact §18A-4-17 of said code; to
amend and reenact §18B-10-7b of said code; to amend and reenact §18B-16-3 of said
code; to amend and reenact §18C-3-1 of said code; to amend and reenact §19-1-7 of said
code; to amend and reenact §19-11E-1 and §19-11E-17 of said code; to amend and
reenact §19-12A-1a, §19-12A-2, §19-12A-5 and §19-12A-6 of said code; to amend and

reenact §19-29-1 and §19-29-3 of said code; to amend and reenact §19-30-2 of said code;
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79 to amend and reenact §19-34-5 of said code; to amend and reenact §20-5J-2, §20-5J-3
80 and §20-5J-5 of said code; to amend and reenact §20-5K-2 and §20-5K-3 of said code; to
81 amend and reenact §21A-6-16 and §21A-6-17 of said code; to amend and reenact §22-
82 5-9 of said code; to amend and reenact §22-15A-10 of said code; to amend and reenact
83 §22-18-6 and §22-18-7 of said code; to amend and reenact §22-30-21 of said code; to
84 amend and reenact §22C-3-4 of said code; to amend and reenact §24-2A-5 of said code;
85 to amend and reenact §24-2C-4 of said code; to amend and reenact §27-1-7 of said code;
86 to amend and reenact §27-1A-4, §27-1A-6 and §27-1A-12 of said code; to amend and
87 reenact §27-2-1 of said code; to amend and reenact §27-2A-1 of said code; to amend and
88 reenact §27-5-1, §27-5-1b, §27-5-2, §27-5-4, §27-5-9 and §27-5-11 of said code; to
89 amend and reenact §27-6A-1 and §27-6A-12 of said code; to amend and reenact §29-12-
g0 5 of said code; to amend and reenact §29-15-1, §29-15-5 and §29-15-6 of said code; to
91 amend and reenact §29-20-1, §29-20-2, §29-20-3, §29-20-4 and §29-20-6 of said code;
92 to amend and reenact §29-22A-19 of said code; to amend and reenact §29-30-8, §29-30-
93 9 and §29-30-11 of said code; to amend and reenact §29-31-2 of said code; to amend and
94 reenact §30-3-7 of said code; to amend and reenact §30-4-3 of said code; to amend and
95 reenact §30-7B-4 of said code; to amend and reenact §30-30-16 and §30-30-30 of said
96 code; to amend and reenact §31-15A-7 of said code; to amend and reenact §31A-2A-4 of
97 said code; to amend and reenact §33-15B-3 of said code; to amend and reenact §33-25A-
98 7b, §33-25A-9, §33-25A-17, §33-25A-18, §33-25A-27 and §33-25A-36 of said code; to
99 amend and reenact §33-25B-6 of said code; to amend and reenact §33-25D-18, §33-25D-
100 20 and §33-25D-29 of said code; to amend and reenact §33-46-18 of said code; to amend
101 and reenact §33-54-2 of said code; to amend and reenact §33-55-1 of said code; to amend
102 and reenact §33-56-1 of said code; to amend and reenact §33-59-1 of said code; to amend
103 and reenact §44-16-3 of said code; to amend and reenact §44A-1-8, §44A-1-9 and §44A-
104 1-15 of said code; to amend and reenact §44A-2-2 of said code; to amend and reenact
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105 §44A-3-11 of said code; to amend and reenact §46A-6L-102 of said code; to amend and
106 reenact §48-1-104, §48-1-206 and §48-1-236 of said code; to amend and reenact §48-2-
107 701 and §48-2-702 of said code; to amend and reenact §48-9-209 of said code; to a_mend
108 and reenact §48-11-105 of said code; to amend and reenact §48-14-102, §48-14-407,
109 §48-14-413 and §48-14-414 of said code; to amend and reenact §48-17-101 and §48-17-
110 102 of said code; to amend and reenact §48-18-101, §48-18-118 and §48-18-126 of said
111 code; to amend and reenact §48-19-103 of said code; to amend and reenact §48-22-104
112 of said code; to amend and reenact §48-23-301 of said code; to amend and reenact §48-
113 26-206, §48-26-301, §48-26-401, §48-26-402, §48-26-501, §48-26-502 and §48-26-801
114 of said code; to amend and reenact §48-27-206 of said code; to amend and reenact §49-
115 1-104, §49-1-106, §49-1-202, §49-1-206 and §49-1-208 of said code; to amend and
116 reenact §49-2-106, §49-2-110a, §49-2-111a, §49-2-125, §49-2-301, §49-2-302, §49-2-
117 303, §49-2-401, §49-2-502, §49-2-503, §49-2-504, §49-2-604, §49-2-605, §49-2-701,
118 §49-2-708, §49-2-802, §49-2-803, §49-2-804, §49-2-813, §49-2-814, §49-2-901, §49-2-
119 - 903, §49-2-906, §49-2-913, §49-2-1001, §49-2-1002, §49-2-1003, §49-2-1004, §49-2-
120 1005 and §49-2-1006 of said code; to amend and reenact §49-4-104, §49-4-108, §49-4-
121 112, §49-4-114, §49-4-202, §49-4-203, §49-4-401, §49-4-402, §49-4-403, §49-4-408,
122 §49-4-501, §49-4-704, §49-4-705, §49-4-706, §49-4-711, §49-4-726, §49-4-801 and §49-
123 4-803 of said code; to amend and reenact §49-5-101 and §49-5-106 of said che; to
124 amend and reenact §49-6-103, §49-6-105, §49-6-110, §49-6-113 and §49-6-116 of said
125 code; to amend and reenact §49-7-102, §49-7-201, §49-7-202 and §49-7-204 of said
126 code; to amend and reenact §49-8-1 of said code; to amend and reenact §51-2A-21 of
127 said code; to amend and reenact §53-8-17 of said code; o amend and reenact §55-7B-
128 9c of said code; to amend and reenact §55-19-3 of said code; to amend and reenact §60A-
129 9-5 and §60A-9-8 of said code; to amend and reenact §60A-11-1, §60A-11-2 and §60A-
130 11-3 of said code; to amend and reenact §61-2-14a, §61-2-14h and §61-2-29b of said
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code; to amend and reenact §61-7A-3 and §61-7A-4 of said code; to amend and reenact
§61-8D-3 and §61-8D-4 of said code; to amend and reenact §61-11-26a of said code; to
amend and reenact §61-11A-6 of said code; to amend and reenact §61-12-12 of said
code; to amend and reenact §61-14-7 of said code; to amend and reenact §62-1D-2 of
said code; to amend and reenact §62-12-2 of said code; to amend and reenact §62-15B-
1, all relating to renaming the Department of Health and Human Resources.

Be it enacted by the Legislature of West Virginia:

CHAPTER 4. THE LEGISLATURE.

ARTICLE 10. PERFORMANCE REVIEW ACT.
§4-10-8. Schedule of departments for agency review.

(a) Each department shall make a presentation, pursuant to the provisions of this article,
to the joint standing committee and the committee during the first interim meeting after the regular
session of the year in which the department is to be reviewed pursuant to the schedule set forth
in subsection (b) of this section.

(b) An agency review shall be performed on one or more agencies under the purview of
each department at least once every seven years, as follows:

(1) 2017: The Depariment of Revenue and the Department of Commerce;

(2) 2018: The Department of Environmental Protection and the Department of Military
Affairs and Public Safety;

(3) 2019: Department of Human Services, the Department of Health, and the Department
of Health Facilities, including the Bureau of Senior Services;

(4) 2020: The Department of Transportation;

(5) 2021: The Department of Administration;

(6) 2022: The Department of Education, the Higher Education Policy Commission and the

West Virginia Counci! for Community and Technical College Education; and
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(7) 2023: The Department of Veterans' Assistance and the Department of Education and
the Arts.

CHAPTER 5. GENERAL POWERS AND AUTHORITY OF THE
GOVERNOR, SECRETARY OF STATE AND ATTORNEY GENERAL;
BOARD OF PUBLIC WORKS; MISCELLANEOUS AGENCIES,

COMMISSIONS, OFFICES, PROGRAMS, ETC.

ARTICLE 1E. HEALTHY WEST VIRGINIA PROGRAM.
§5-1E-1. Findings and purposes.

The Legislature finds and declares that the rise in obesity and related weight problems
accompanied by the resulting incidence of chronic disease has created a health care crisis that
burdens the health care infrastructure of the state. The Legislature also finds that the State of
West Virginia must take an informed, sensitive approach to communicate and educate the citizens
of the state about health issues related to obesity and inappropriate weight gain. The Legislature
further finds that the state must take action to assist West Virginia citizens in engaging in healthful
eating and regular physical activity. The Legislature further finds that the state must invest in
research that improves understanding of inappropriate weight gain and obesity. These efforts are
needed to coordinate the state's interest in improving the health of its citizens and in reducing the
cost of health care. Therefore, it is the purpose of this article to create, as an integral part of the
Department of Health, an entity to coordinate the efforts of all agencies to prevent and remedy
obesity and related weight problems and to ensure that all citizens are being educated on this
serious health risk that is affecting the state.

§5-1E-2. Creation of the Office of Healthy Lifestyles.
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There is hereby created the Office of Healthy Lifestyles within the Department of Health.
The management of this office shall be provided in the manner determined by the Secretary of
the Department of Health to be in the best interest of the state and its citizens.

ARTICLE 5. SALARY INCREASE FOR STATE EMPLOYEES.

§5-5-4. Department of Health and Human Resources salary adjustment.
[Repealed]

ARTICLE 6. STATE BUILDINGS.

§5-6-4. Powers of commission.

(a) The commission has the power:

(1) To sue and be sued, plead, and be impleaded;

(2) To have a seal and alter the same at pleasure;

(3) To contract to acquire and to acquire, in the name of the commission or of the state,
by purchase, lease, lease-purchase or otherwise, real property or rights or easements necessary
or convenient for its corporate purposes and to exercise the power of eminent domain to
accomplish those purposes;

(4) To acquire, hold and dispose of personal property for its corporate purposes;

(5) To make bylaws for the management and regulation of its affairs;

(6) With the consent of the Attorney General of the State of West Virginia, to use the
facilities of his or her office, assistants and employees in all legal matters relating to or pertaining
to the commission;

(7) To appoint officers, agents and employees and fix their compensation;

(8) To make contracts, and to execute all instruments necessary or convenient to
effectuate the intent of, and to exercise the powers granted to it by this article;

(9) To renegotiate all contracts entered into by it whenever, due to a change in situation,

it appears to the commission that its interests will be best served,
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(10) To construct a building or buildings on real property, which it may acquire, or which
may be owned by the State of West Virginia, in the city of Charleston, as convenient as may be
to the capitol building, together with incidental approaches, structures and facilities, subject to the
consent and approval of the city of Charleston in any case as may be necessary; and, in addition,
to acquire or construct a warehouse, including office space in the warehouse in Kanawha County
for the West Virginia Alcohol Beverage Control Commissioner, and equip and furnish the office
space; and to acquire or construct, through lease, purchase, lease-purchase or bond financing,
hospitals or other facilities, buildings, or additions or renovations to buildings as may be necessary
for the safety and care of patients, inmates and guests at facilities under the jurisdiction of and.
supervision of the division of health and at institutions under the jurisdiction of the Division of
Corrections or the regional jail and correctional facilities authority; and to formulate and program
plans for the orderly and timely capital improvement of all of the hospitals and institutions and the
state Capitol buildings; and to construct a building or buildings in Kanawha County to be used as
a general headquarters by the division of public safety to accommodate that division’s executive
staff, clerical offices, technical services, supply facilities and dormitory accommodations; and to
develop, improve and expand state parks and recreational facilities to be operated by the Division
of Natural Resources; and to establish one or more systems or complexes of buildings and
projects under control of the commission; and, subject to prior agreements with holders of bonds
previously issued, to change the systems, complexes of buildings and projects from time to time,
in order to facilitate the issuance and sale of bonds of different series on a parity with each other
or having such priorities between series as the commission may determine; and to acquire by
purchase, eminent domain or otherwise all real property or interests in the real property necessary
or convenient to accomplish the purposes of this subdivision. The rights and powers set forth in
this subdivision shall not be construed as in derogation of any rights and powers now vested in
the West Virginia Alcohol Beverage Control Commissioner, the Department of Health Facilities,

the Division of Corrections, or the Division of Natural Resources;
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(11) To maintain, construct, remove, and operate a project authorized under this article;

(12) To charge rentals for the use of all or any part of a project or buildings at any time
financed, constructed, acquired or improved, in whole or in part, with the proceeds of sale of
bonds issued pursuant to this article, subject to and in accordance with such agreements with
bondholders as may be made as provided in this article: Provided, That on and after the effective
date of the amendments to this section, to charge rentals for the use of all or any part of a project
or buildings at any time financed, constructed, acquired, maintained or improved, in whole or in
part, with the proceeds of sale of bonds issued pursuant to this article, subject to and in
accordance with such agreements with bondholders as may be made as in this section provided,
or with any funds available to the state building commission, including, but not limited to, all
buildings and property owned by the State of West Virginia or by the state building commission,
but no rentals shall be charged to the Governor, Attorney General, Secretary of State, State
Auditor, State Treasurer, the Legislature and the members of the Legislature, the Supreme Court
of Appeals, nor for their offices, agencies, official functions and duties;

{13) To issue negotiable bonds and to provide for the rights of the holders of the negotiable
bonds;

(14) To accept and expend any gift, grant, or contribution of money to, or for the benefit
of, the commission, from the State of West Virginia or any other source for any or all of the
purposes specified in this article or for any one or more of such purposes as may be specified in
connection with the gift, grant, or contribution;

(15) To enter on any lands and premises for the purpose of making surveys, soundings,
and examinations;

(16) To invest in United States government obligations, on a short-term basis, any surplus
funds which the commission may have on hand pending the completion of any project or projects;

(17) To issue revenue bonds in accordance with the applicable provisions of this article

for the purposes set forth in §5-6-11a of this code; and

10



70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86

87

Enr HB 4274

(18) To do all things necessary or convenient to carry out the powers given in this article.

(19) The power and authority granted to the state building commission pursuant to this
section and §5-6-7, §5-6-8, and §5-6-11a of this code to initiate, acquire, construct, finance or
develop projects; to issue revenue bonds; or to exercise the power of eminent domain with respect
to any project, shall terminate on the effective date of this section: Provided, That nothing herein
shall be construed to affect the validity of any act of the state building commission prior to the
effective date of this section or to impair the rights of bondholders with respect to bonds or other
evidence of indebtedness issued prior to the effective date of this section. Following the effective
date of this section, the secretary of administration may exercise any power expressly granted
pursuant to this article with respect to any project or facility previously constructed or acquired,
any existing contractual obligations, and any outstanding bonded indebtedness. Refunding bonds
for any outstanding bonded indebtedness are authorized, subject to the provisions of article two-
e, chapter thirteen of this code. The West Virginia economic development authority provided for
in §31-15-1 et seq. of this code is designated to act as the governing body whose authorizations
and determinations are required for the purpose of refunding bonds.

(b) Notwithstanding any provision of this code to the contrary, the commission may not
cause or permit to be caused the dedication or naming of any state building or public structure for
a public official who is holding office at the time of the proposed dedication or naming.
ARTICLE 10C. GOVERNMENT EMPLOYEES RETIREMENT PLANS.

§5-10C-3. Definitions.

The following words and phrases as used in this article, unless a different meaning is
clearly indicated by the context, have the following meanings:

(1) "Accumulated contributions™ means the sum of all amounts credited to a member's
individual account in the member’s deposit fund and includes both contributions deducted from
the compensation of a member and contributions of a member picked up and paid by the

member’s participating public employer, plus applicable interest thereon.
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(2) "Board of trustees" means, as abpropriate: The Consolidated Public Retirement Board
created in article ten-d of this chapter; the Higher Education Policy Commission; the West Virginia
Council for Community and Technical College Education; the institutional governing boards
responsible for the higher education retirement plan and supplemental retirement plan; or the
boards of trustees of the firemen’s and policemen’s pension and relief funds created in §8-22-1
et seq. of this code.

(3) "Employee" means any person, whether appointed, elected or under contract,
providing services for a public employer for which compensation is paid and who is a member of
the applicable retirement system.

(4) "Member" means any person who has accumulated contributions standing to his or
her credit in a retirement system.

(5) "Member contributions" means, as appropriate: The contributions required by §5-10-
29 of this code from employees who are members of the West Virginia Public Employees
Retirement System; the contributions required by §15-2-26 of this code from employees who are
members of the West Virginia State Police Death, Disability and Retirement Fund; the
contributions required by §7-14D-7 of this code from employees who are members of the Deputy
Sheriff Retirement System; the contributions required by §18-7A-14 of this code from employees
who are members of the State Teachers Retirement System; the contributions authorized or
required by §18-7A-14a of said chapter or by §18-23-4a of said chapter from employees who are
members of the West Virginia higher education retirement plan and supplemental retirement plan;
the contribu.tions required by §51-9-4 of this code from employees who are members of the
Judges’ Retirement System; the contributions required by §8-22-19 of this code from employees
who are members of municipal firemen's and policemen’s pension and relief funds; the
contributions required by §8-22A-8 of this code from employees who are members of the
Municipal Police Officers and Firefighters Retirement System; the contributions required by §18-

7B-9 of this code from employees who are members of the Teachers' Defined Contribution
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Retirement System; the contributions required by §15-2A-5 of this code from the employees who
are members of the West Virginia State Police Retirement System; the contributions required by
§16-5V-8 of this code from employees who are members of the West Virginia Emergency Medical
Services Retirement System; or the contributions required by §20-18-8 of this code from
employees who are members of the West Virginia Natural Resources Police Officers Retirement
System.

(6) "Participating public employer” means the State of West Virginia, any board,
commission, department, institution or spending unit and includes any agency with full-time
employees, created by rule of the Supreme Court of Appeals, which for the purpose of this article
shall be considered a department of state government and county boards of education with
respect to teachers and nonteachers employed by them; any political subdivision in the state
which has elected to cover its employees, as defined in this article, under the West Virginia Public
Employees Retirement System; any political subdivision in the state which has elected to cover
its employees, as defined in this article, under the Deputy Sheriff Retirement System; any political
subdivision in the state which has elected to cover its employees, as defined in this article, under
the West Virginia Emergency Medical Services Retirement System; any poilitical subdivision in
this state which is subject to the provisions of articles twenty-two and twenty-two-a, chapter eight
of this code; and any public charter school established pursuant to §18-5G-1 et seq. of this code
which has elected to participate in, and cover its employees under, either the State Teachers
Retirement System or the Teachers' Defined Contribution Retirement System.

(7) "Political subdivision” means the State of West Virginia, a county, city or town in the
state; a school corpbration or corporate unif; any separate corporation or instrumentality
established by one or more counties, cities or towns, as permitted by law; any corporation or
instrumentality supported in most part by counties, cities or towns; any public corporation charged
by law with the performance of a governmental function and whose jurisdiction is coextensive with

one or more counties, cities or towns, any agency or organization established by or approved by
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the Department of Human Services for the provision of community or mental health services and
which is supported in part by state, county or municipal funds.

(8) "Retirement system" means, as appropriate: The West Virginia Public Employees
Retirement System created in §5-10-1 et seq. of this code; the West Virginia State Police Death,
Disability and Retirement Fund created in §15-2-26 through §15-2-39a of this code, inclusive; the
West Virginia Deputy Sheriff Retirement System created in §7-14D-1 et seq. of this code; the
state Teachers Retirement System created in §18-7A-1 et seq. of this code; the West Virginia
higher education retirement plan and supplemental retirement plan created in §18-7A-14a of this
code and §18-23-4a of this code; the Judges’ Retirement System created in §51-9-1 ef seq. of
this code; the firemen’s or policemen’s pension and relief funds created in §8-22-16 of this code;
the Municipal Police Officers and Firefighters Retirement System created in §8-22A-4 of this code,
the Teachers' Defined Contribution Retirement System created in article seven-b, chapter
eighteen of this code; the West Virginia State Police Retirement System created in article two-a,
chapter fifteen of this code; the West Virginia Emergency Medical Services Retirement System
created in §16-5V-1 et seq. of this code; or the West Virginia Natural Resources Police Officers
Retirement System created in article eighteen, chapter twenty of this code.

(9) "Teacher" and "nonteacher” have the meanings ascribed to the terms "teacher
member" and "nonteaching member" in §18-7A-3 of this code.

ARTICLE 14. WEST VIRGINIA COMMISSION FOR THE DEAF AND HARD-OF-

HEARING.
§5-14-3. Continuation of commission; membership.

(a) The West Virginia Commission for the Deaf and Hard of Hearing is continued within
the Department of Health consisting of 17 persons, eight of whom shall serve ex officio. The
remaining members are appointed by the Governor by and with the advice and consent of the

Senate. The commission shall meet no less than four times annually. All meetings and activities
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held by the commission shall be attended by at least two qualified interpreters who shall be hired
at the commission’s expense or provided free of charge by agencies, organizations or individuals
willing to volunteer qualified interpreters.

(b) The members are: The Secretary of the Department of Health, or his or her designee;
the Commissioner of the Di.vision of Labor, or his or her designee; the Commissioner of the
Bureau for Public Health, or his or her designee; the State Superintendent of Schools, or his or
her designee; the Director of the Division of Rehabilitation Services, or his or her designee; the
Chairman of the Advisory Council for the Education of Exceptional Children, or his or her
designee; and the Superintendent of the West Virginia School for the Deaf and Blind, or his or her
designee, all of whom serve ex officio with full voting privileges.

(c) The Governor shall appoint nine persons, at least five of whom are deaf or hard of
hearing, one of whom is the parent of a deaf child, one of whom is a certified teacher of the deaf
or hard of hearing, one audiologist and one otolaryngologist. Of the five deaf people, at least three
shall be selected from a list of five people recommended by the Board of the West Virginia
Association of the Deaf.

§5-14-5. Powers and duties of the commission; information clearinghouse; coordination
of interpreters; outreach programs; seminars and training sessions.

(a) The commission shall maintain a clearinghouse of information, the purpose of which
is to aid deaf or hard of hearing persons and others in obtaining appropriate services or
information about such services, including, but not limited to, education, communication (including
interpreters), group home facilities, independent living skills, recreational facilities, employment,
vocational training, health and mental health services, substance abuse and other services
necessary to assure their ability to function in society. The commission shall consult existing

public and private agencies and organizations in compiling and maintaining the clearinghouse.
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(b) The commission shall establish, maintain and coordinate a statewide service to provide
courts, state and local legislative bodies and others with a list of qualified and certified interpreters
for the deaf and a list of qualified and certified teachers of American sign language.

(c) The Secretary of the Department of Health shall promulgate rules pursuant to §29A-3-
1 et seq. of this code for the state quality assurance evaluation, including the establishment of
required qualifications and ethical standards for interpreters, the approval of interpreters, the
monitoring and investigation of interpreters and the suspension and revocation of approvals. The
commission may conduct interpreter evaluations and collect and expend funds with regard
thereto.

(d) The commission shall develop an outreach program to familiarize the public with the
rights and needs of deaf or hard of hearing people and of available services.

(e) The commission shall investigate the condition of the hearing-impaired in this state
with particular attention to those who are aged, homeless, needy, victims of rubella and victims
of abuse or neglect. It shall determine the means the state possesses for establishing group
homes for its hearing-impaired citizens and the need for additional facilities. The commission shall
also determine the advisability and necessity of providing services to the multi-handicapped deaf
or hard of hearing.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES INSURANCE ACT.
§5-16-2. Definitions.

The following words and phrases as used in this article, unless a different meaning is
clearly indicated by the context, have the following meanings:

"Agency" or "PEIA" means the Public Employees Insurance Agency created by this article.

"Applied behavior analysis" means the design, implementation, and evaluation of
environmental modifications using behavioral stimuli and consequences in order to produce
socially significant improvement in human behavior and includes the use of direct observation,

measurement, and functional analysis of the relationship between environment and behavior.
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"Autism spectrum disorder" means any pervasive developmental disorder, including
autistic disorder, Asperger's syndrome, Rett syndrome, childhood disintegrative disorder-, or
Pervasive Development Disorder as defined in the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders of the American Psychiatric Association.

"Certified behavior aﬁalyst“ means an individual who is certified by the Behavior Analyst
Certification Board or certified by a similar nationally recognized organization.

"Dependent" includes an eligible employee’s child under the age of 26 as defined in the
Patient Protection and Affordable Care Act.

"Device” means a blood glucose test strip, glucometer, continuous glucose monitor
(CGM), lancet, lancing device, or insulin syringe used to cure, diagnose, mitigate, prevent, or treat
diabetes or low blood sugar, but does not include insulin pumps.

"Director" means the Director of the Public Employees Insurance Agency created by this
article.

"Distant site" means the telehealth site where the health care practitioner is seeing the
patient at a distance or consulting with a patient’s health care practitioner.

"Employee" means any person, including an elected officer, who works regularly full-time
in the service of the State of West Virginia; and, for the purpose of this article only, the term
"employee" also means any person, including an elected officer, who works regularly full-time in
the service of a county board of education; a public charter school established pursuant to §18-
5G-1 et seq. of this code if the charter schoo! includes in its charter contract entered into pursuant
to §18-5G-7 of this code a determination to participate in the Public Employees Insurance
program; a county, city, or town in the state; any separate corporation or instrumentality
established by one or more counties, cities, or towns, as permitted by law; any corporation or
instrumentality supported in most part by counties, cities, or towns; any public corporation charged
by law with the performance of a governmental function and whose jurisdiction is coextensive with

one or more counties, cities, or towns; any comprehensive community mental health center or

17



34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

Enr HB 4274

intellectually and developmentally disabled facility established, operated, or licensed pursuant to
§27-2A-1 of this code and which is supported in part by state, county, or municipal funds; any
person who works regularly full-time in the service of the Higher Education Policy Commission,
the West Virginia Council for Community and Technical College Education, or a governing board
as defined in §18B-1-2 of this code; any person who works regularly full-time in the service of a
combined city-county health department created pursuant to §16-2-1 ef seq. of this code; any
person designated as a 21st Century Learner Fellow pursuant to §18A-3-11 of this code; and any
person who works as a long-term substitute as defined in §18A-1-1 of this code in the service of
a county board of education: Provided, That a long-term substitute who is continuously employed
for at least 133 instructional days during an instructional term, and, until the end of that
instructional term, is eligible for the benefits provided in this article until September 1 following
that instructional term: Provided, however, That a long-term substitute employed fewer than 133
instructional days during an instructional term is eligible for the benefits provided in this article
only during such time as he or she is actually employed as a long-term substitute. On and after
January 1, 1994, and upon election by a county board of education to allow elected board
members to participate in the Public Employees Insurance Program pursuant to this article, any
person elected to a county board of education shall be considered to be an "employee" during
the term of office of the elected member. Upon election by the State Board of Education to allow
appointed board members to participate in the Public Employees Insurance Program pursuant to
this article, any person appointed to the State Board of Education is considered an "employee"
during the term of office of the appointed member: Provided further, That the elected member of
a county board of education and the appointed member of the State Board of Education shall pay
the entire cost of the premium if he or she elects to be covered under this article. Any matters of
doubt as to who is an employee within the meaning of this article shall be decided by the director.

On or after July 1, 1997, a person shall be considered an "employee" if that person meets

the following criteria:

18



60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

Enr HB 4274

(A) Participates in a job-sharing arrangement as defined in §18A-1-1 et seq. of this code;

(B) Has been designated, in writing, by all other participants in that job-sharing
arrangement as the "employee" for purposes of this section; and

(C) Works at least one-third of the time required for a full-time employee.

"Employer" means the State of West Virginia, its boards, agencies, commissions,
departments, institutions, or spending units; a county board of education; a public charter school
established pursuant to §18-5G-1 et seq. of this code if the charter school includes in its charter
contract entered into pursuant to §18-5G-7 of this code a determination to participate in the Public
Employees Insurance f’rogram; a county, city, or town in the state; any separate corporation or
instrumentality established by one or more counties, cities, or towns, as permitted by law; any
corporation or instrumentality supported in most part by counties, cities, or towns; any public
corporation charged by law with the performance of a governmental function and whose
jurisdicti;)r] is coextensive with one or more counties, cities, or towns; any comprehensive
community mental health center or intellectually and developmentally disabled facility established,
operated, or licensed by the Secretary of the Department of Health and Human Resources
pursuant to §27-2A-1 et seq. of this code and which is supported in part by state, county, or
municipal funds; a combined city-county health department created pursuant to §16-2-1 et seq.
of this code; and a corporation meeting the description set forth in §18B-12-3 of this code that is
employing a 21st Century Learner Fellow pursuant to §18A-3-11 of this code but the corporation
is not considered an employer with respect to any employee other than a 21st Century Learner
Feliow. Any matters of doubt as to who is an "employer" within the meaning of this article shall be
decided by the director. The term "employer" does not include within its meaning the National
Guard.

"Established patient” means a patient who has received professional services, face-to-

face, from the physician, qualified health care professional, or another physician or qualified
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health care professional of the exact same specialty and subspecialty who belongs to the same
group practice, within the past three years.

"Finance board" means the Public Employees Insurance Agency finance board created
by this article.

"Health care practitioner" means a person licensed under §30-1-1 et seq. of this code
who provides health care services.

"Originating site" means the location where the patient is located, whether or not
accompanied by a health care practitioner, at the time services are provided by a heaith care
practitioner through telehealth, including, but not limited to, a health care practitioner's office,
hospital, critical access hospital, rural health clinic, federally qualified health center, a patient’s
home, and other nonmedical environments such as school-based health centers, university-
based health centers, or the work location of a patient.

"Objective evidence" means standardized patient assessment instruments, outcome
measurements tools, or measurable assessments of functional outcome. Use of objective
measures at the beginning of treatment, during, and after treatment is recommended to quantify
progress and support justifications for continued treatment. The tools are not required but their
use will enhance the justification for continued treatment.

"Person" means any individual, company, association, organization, corporation, or other
legal entity.

"Plan" means a group hospital and surgical insurance plan or plans, a group prescription
drug insurance plan or plans, a group major medical insurance plan or plans, and a group life and
accidental death insurance plan or plans.

"Prescription insulin drug" means a prescription drug that contains insulin and is used to
treat diabetes, and includes at least one type of insulin in all of the following categories:

(1) Rapid-acting;

(2) Short-acting;
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(3) Intermediate-acting;

(4) Long-acting;

(5) Pre-mixed insulin products;

(6) Pre-mixed insulin/GLP-1 RA products; and

(7) Concentrated human regular insulin.

"Primary coverage" means individual or group hospital and surgical insurance coverage
or individual or group major medical insurance coverage or group prescription drug coverage in
which the spouse or dependent is the named insured or certificate holder.

"Remote patient monitoring services" means the delivery of home health services using
telecommunications technology to enhance the delivery of home health care, including monitoring
of clinical patient data such as weight, blood pressure, pulse, pulse oximetry, blood glucose, and
other condition-specific data; medication adherence monitoring; and interactive video
conferencing with or without digital image upload.

"Retired employee" means an employee of the state who retired after April 29, 1971, and
an employee of the Higher Education Policy Commission, the Council for Community and
Technical College Education, a state institution of higher education, or a county board of
education who retires on or after April 21, 1972, and all additional eligible employees who retire
on or after the effective date of this article, meet the minimum eligibility requirements for their
respective state retirement system, and whose last employer immediately prior to rétirement
under the state retirement system is a participating employer in the state retirement system and
in the Public Empioyees Insurance Agency: Provided, That for the purposes of this article, the
employees who are not covered by a state retirement system, but who are covered by a state-
approved or state-contracted retirement program or a system approved by the director, shall, in
the case of education employees, meet the minimum eligibility requirements of the State Teachers
Retirement System, and in all other cases, meet the minimum eligibility requirements of the Public

Employees Retirement System and may participate in the Public Employees Insurance Agency
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as retired employees upon terms as the director sets by rule as authorized in this article.
Employers with employees who are, or who are eligible to become, retired employees under this
article shall be mandatory participants in the Retiree Health Benefit Trust Fund created pursuant
to §5-16D-1 ef seq. of this code. Nonstate employers may opt out of the West Virginia other post-
employment benefits plan of the Retiree Health Benefit Trust Fund and elect to not provide
benefits under the Public Employees [nsurance Agency to retirees of the nonstate employer, but
may do so only upon the written certification, under oath, of an authorized officer of the employer
that the employer has no employees who are, or who are eligible to become, retired employees
and that the employer will defend and hold harmless the Public Employees Insurance Agency
from any claim by one of the employer's past, present, or future employees for eligibility to
participate in the Public Employees Insurance Agency as a retired employee. As a matter of law,
the Public Employees Insurance Agency shall not be liable in any respect to provide plan benefits
to a retired employee of a nonstate employer which has opted out of the West Virginia other post-
employment benefits plan of the Retiree Health Benefit Trust Fund pursuant to this section.

"Telehealth services" means the wuse of synchronous or asynchronous
telecommunications technology or audio-only telephone calls by a health care practitioner to
provide health care services, including, but not limited to, assessment, diagnosis, consultation,
treatment, and monitoring of a patient; transfer of medical data; patient and professional health-
related education; public health services; and health administration. The term does not include e-
mail messages or facsimile transmissions.

"Virtual telehealth” means a new patient or follow-up patient for acute care that does not
require chronic management or scheduled medications.
§5-16-18. Payment of costs by employer; schedule of insurance; special funds created;

duties of Treasurer with respect thereto.

(a) All employers operating from state general revenue or special revenue funds, or federal

funds, or any combination of those funds, shall budget the cost of insurance coverage provided
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by the Public Employees Insurance Agency to current and retired employees of the employer as
a separate line item titled PEIA in its respective annual budget and are responsible for the transfer
of funds to the director for the cost of insurance for employees covered by the plan. Each spending
unit shall pay to the director its proportionate share from each source of funds. Any agency
wishing to charge General Revenue Funds for insurance benefits for retirees under §5-16-13 of
this code shall provide documentation to the director that the benefits cannot be paid for by any
special revenue account or that the retiring employee has been paid solely with General Revenue
Funds for 12 months prior to retirement.

(b) If the general revenue appropriation for any employer, excluding county boards of
education, is insufficient to cover the cost of insurance coverage for the employer’s participating
employees, retired employees, and surviving dependents, the employer shall pay the remainder
of the cost from its "personal services" or "unclassified" line items. The émount of the payments
for county boards of education shall be determined by the method set forth in §18-9A-24 of this
code: Provided, That local excess levy funds shall be used only for the purposes for which they
were raised: Provided, however, That after approval of its annual financial plan, but in no event
later than December 31 of each year, the finance board shall notify the Legislature and county
boards of education of the maximum amount of employer premiums that the county boards of
education shall pay for covered employees during the following fiscal year.

(c) All other employers not operating from the state General Revenue Fund shall pay to
the director their share of premium costs from their respective budgets. The finance board shail
establish the employers' share of premium costs to reflect and pay the actual costs of the
coverage including incurred but not reported claims.

(d) The contribution of the other employers that are counties, cities, or towns in the state;
any separate corporation or instrumentality established by one or more counties, cities, or towns,
as permitted by law; any corporation or instrumentality supported in most part by counties, cities

or towns; any public corporation charged by law with the performance of a governmental function
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and whose jurisdiction is coextensive with one or more counties, cities, or towns; any
comprehensive community mental health center or comprehensive mental heaith facility
established, operated, or licensed pursuant to §27-2A-1 et seq. of this code, and which is
supported in part by state, county, or municipal funds; and a combined city-county health
department created pursuant to §16-2-1 et seq. of this code for their employees shall be the
percentage of the cost of the employees’ insurance package as the employers determine
reasonable and proper under their own particular circumstances.

(e) The employee's proportionate share of the premium or cost shall be withheld or
deducted by the employer from the employee’s salary or wages as and when paid and the sums
shall be forwarded to the director wi;ch any supporting data as the director may require.

(f) All moneys received by the Public Employees Insurance Agency shall be deposited in
a special fund or funds as are necessary in the State Treasury and the Treasurer is custodian of
the fund or funds and shall administer the fund or funds in accordance with the provisions of this
article or as the director may from time to time direct. The Treasurer shall pay all warrants issued
by the State Auditor against the fund or funds as the director may direct in accordance with the
provisions of this article. All funds received by the agency, shall be deposited, as determined by
the director, in any of the investment pools with the West Virginia Investment Management Board,
with the interest income or other earnings a proper credit to all such funds for the benefit of the
Public Employees Insurance Agency.

(g) The Public Employees Insurance Agency may recover an additional interest amount
from any employer that fails to pay in a timely manner any premium or minimum annual employer
payment, as defined in §5-16D-1 et seq. of this code, which is due and payabile to the Public
Employees Insurance Agency or the Retiree Health Benefit Trust. The agency may recover the
amount due plus an additional amount equal to 2.5 percent per annum of the amount due. Accrual

of interest owed by the delinquent employer commences upon the 31st day following the due date
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for the amount owed and shall continue until receipt by the Public Employees Insurance Agency

of the delinquent payment. Interest shall compound every 30 days.

ARTICLE 16B. WEST VIRGINIA CHILDREN'S HEALTH INSURANCE PROGRAM.

§5-16B-1. Expansion of health care coverage to children; continuation of program;
legislative directives.

(a) Itis the intent of the Legislature to expand access to health services for eligible children
and to pay for this coverage by using private, state, and federal funds to purchase those services
or purchase insurance coverage for those services. To achieve this intention, the West Virginia
Children’s Health Insurance Program heretofore created shall be continued and administered by
the Department of Human Services, in accordance with the provisions of this article and the
applicable provisions of Title XXI of the Social Security Act of 1997: Provided, That on and after
July 1, 2022, the agencies, boards and programs including all of the allied, advisory, affiliated, or
related entities and funds associated with the Children’s Health Insurance Program and Children’s
Health Insurance Agency, shall be incorporated in and administered as a part of the Bureau for
Medical Services. Participation in the program may be made available to families of eligible
children, subject to eligibility criteria and processes to be established, which does not create an
entitlement to coverage in any person. Nothing in this article requires any appropriation of State
General Revenue Funds for the payment of any benefit provided in this article. If this article
conflicts with the requirements of federal law, federal law governs.

(b) In developing a Children's Health Insurance Program that operates with the highest
degree of simplicity and governmental efficiency, the director shall avoid duplicating functions
available in existing agencies and may enter into interagency agreements for the performance of
specific tasks or duties at a specific or maximum contract price.

(c) In developing benefit plans, the director may consider any cost savings, administrative
efficiency, or other benefit to be gained by considering existing contracts for services with state

health plans and negotiating modifications of those contracts to meet the needs of the program.
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(d) In order to enroll as many eligible children as possible in the program created by this
article and to expedite the effective date of their health insurance coverage, the director shall
develop and implement a plan whereby applications for enrollment may be taken at any primary
care center or other health care provider, as determined by the director, and transmitted
electronically to the program's offices for eligibility screening and other necessary processing.
The director may use any funds available to the agency in the development and implementation
of the plan, including grant funds or other private or public moneys.

§5-16B-2. Definitions.

As used in this article, unless the context clearly requires a different meaning:

"Agency" means the Children’s Health Insurance Agency, a division within the Bureau for
Medical Services.

"Board" means the Children’s Health Insurance Program Advisory Board.

"Commissioner" means the Commissioner of the Bureau for Medical Services appointed
by the Secretary of the Department of Human Services.

"Director" means the deputy commissioner within the Bureau for Medical Services who
has responsibility for the operation and oversight of the Children's Health insurance Agency.

"Essential community health service provider" means a health care provider that:

(1) Has historically served medically needy or medically indigent patients and
demonstrates a commitment to serve low-income and medically indigent populations which
constitute a significant portion of its patient population or, in the case of a sole community proVider,
serves medically indigent patients within its medical capability; and

(2) Either waives service fees or charges fees based on a sliding scale and does not
restrict access or services because of a client’s financial limitations. Essential community health
service provider includes, but is not limited to, community mental health centers, school health
clinics, primary care centers, pediatric health clinics or rural health clinics.

"Program" means the West Virginia Children’s Health Insurance Program.
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§5-16B-4. Children's health policy advisory board created; qualifications and removal of
members; powers; duties; meetings; and compensation.

(a) There is hereby created the West Virginia children’s health insurance advisory board,
which shall consist of the Director of the Public Employees Insurance Agency, the Secretary of
the Department of Human Services, or his or her designee, and six citizen members appointed
by the Governor, one of whom shall represent children's interests and one of whom shall be a
certified public accountant, to assume the duties of the office immediately upon appointment. A
member of the Senate, as appointed by the Senate President and a member of the House of
Delegates, as appointed by the Speaker of the House of Delegates, shall serve as ex officio
members. All appointments shall be for terms of three years, except that an appointment to fill a
vacancy shall be for the unexpired term only: Provided, That the citizen members appbinted prior
to July 1, 2022, shall serve for the remainder of his or her term of appointment and be deemed a
member of the advisory board. Three of the citizen members shall have at least a bachelor's
degree and experience in the administration or design of public or private employee or group
benefit programs and the children's representative shall have experience that demonstrates
knowledge in the héalth, educational, and social needs of children. No more than three citizen
members may be members of the same political party and no board member may represent or
have a pecuniary interest in an entity reasonably expected to compete for contracts under this
article. Members of the i)oard shall assume the duties of the office immediately upon appointment.
The director of the agency shall serve as the chairperson of the board. Vacancies in the board
shall be filled in the same manner as the original appointment.

(b) The purpose of the advisory board is to present recommendations and alternatives for
the design of the annual plans and to advise the director with respect to other actions necessary
to be undertaken in furtherance of this article.

(¢) The board shall meet by the call of the director.
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(d) Each member of the advisory board shall receive reimbursement for reasonable and
necessary travel expenses for each day actually served in attendance at meetings of the board
in accordance with the state's travel rules. Requisitions for the expenses shall be accompanied
by an itemized statement, which shall be filed with the auditor and preserved as a public record.
§5-16B-10. Assignment of rights; right of subrogation by children's health insurance

agency to the rights of recipients of medical assistance; rules as to effect of

subrogation.

(a) Definitions. — As used in this section, unless the context otherwise requires:

"Bureau” means the Bureau for Medical Services.

"Department” means the West Virginia Department of Human Services, or its contracted
designee.

"Recipient" means a person who applies for and receives assistance under the Children's
Health Insurance Program.

"Secretary" means the Secretary of the Department of Human Services.

"Third-party” means an individual or entity that is alleged to be liable to pay all or part of
the costs of a recipient’s medical treatment and medical-related services for personal injury,
disease, illness, or disability, as well as any entity including, but not limited to, a business
organization, health service organization, insurer, or public or private agency acting by or on
behalf of the allegedly liable third-party.

(b) Assignment of rights. —

(1) Submission of an application to the children's health insurance agency for medical
assistance is, as a matter of law, an assignment of the right of the applicant or his or her legal
representative, to recover from third parties past medical expenses paid for by the children's
health insurance program. This assignment of rights does not extend to Medicare benefits. At the

time the application is made, the children's health insurance agency shall include a statement
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along with the application that explains that the applicant has assigned all of his or her rights as
provided in this section and the legal implications of making this assignment.

(2) This section does not prevent the recipient or his or her legal representative from
maintaining an action for injuries or damages sustained by the recipient against any third party
and from including, as part of the compensatory damages sought to be recovered, the amount or
amounts of his or her medical expenses.

(3) The department shall be legally subrogated to the rights of the recipient against the
third party.

(4) The department shall have a priority right to be paid first out of any payments made to
the recipient for past medical expenses before the recipient can recover any of his or her own
costs for medical care.

(5) A recipient is considered to have authorized all third parties to release to the
department information needed by the department to secure or enforce its rights as assignee
under this article.

(c) Notice requirement for claims and civil actions. —

(1) A recipient's legal representative shall provide notice to the department within 60 days
of asserting a claim against a third party. If the claim is asserted in a formal civil action, the
recipient's legal representative shall notify the department within 60 days of service of the
complaint and summons upon the third party by causing a copy of the summons and a copy of
the complaint to be served on the department as though it were named a party defendant.

(2) If the recipient has no legal representative and the third party knows or reasonably
should know that a recipient has no representation then the third party shall provide notice to the
department within 60 days of receipt of a claim or within 30 days of receipt of information or
documentation reflecting the recipient is receiving children's health insurance program benefits,

whichever is later in time.
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(3) In any civil action implicated by this section, the department may file a notice of
appearance and shall thereafter have the right to file and receive pleadings, intervene, and take
other action permitted by law.

(4) The department shall provide the recipient and the third party, if the recipient is without
legal representation, notice of the amount of the purported subrogation lien within 30 days of
receipt of notice of the claim. The department shall provide related supplements in a timely
manner, but no later than 15 days after receipt of a request for same.

(d) Notice of settlement requirement. —

(1) A recipient or his or her representative shall notify the department of a settlement with
a third party and retain in escrow an amount equal to the amount of the subrogation lien asserted
by the department. The notification shall include the amount of t.he settlement being allocated for
past medical expenses paid for by the Medicaid program. Within 30 days of the receipt of any
such notice, the department shall notify the recipient of its consent or rejection of the proposed
allocation. If the department consents, the recipient or his or her legal representation shall issue
payment out of the settiement proceeds in a manner directed by the secretary or his or her
designee within 30 days of consent to the proposed allocation.

(2) If the total amount of the settlement is less than the department's subrogation lien, then
the settling parties shall obtain the department's consent to the settlement before finalizing the
setttement. The department shall advise the parties within 30 days and provide a detailed
itemization of all past medical expenses paid by the depariment on behalf of the recipient for
which the department seeks reimbursement out of the settiement proceeds.

(3) If the department rejects the proposed allocation, the department shalil seek a judicial
determination within 30 days and provide a detailed itemization of all past medical expenses paid
by the department on behalf of the recipient for which the department seeks reimbursement out

of the settlement proceeds.
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(A) If judicial determination becomes necessary, the trial court is required to hold an
evidentiary hearing. The recipient and the department shall be provided ample notice of the same
and be given just opportunity to present the necessary evidence, including fact witness and expert
witness testimony, to establish the amount to which the department is entitied to be reimbursed
pursuant to this section. |

(B) The department has the burden of proving by a preponderance of the evidence that
the allocation agreed to by the parties was improper. For purposes of appeal, the trial court's
decision should be set forth in a detailed order containing the requisite findings of fact and
conclusions of law to support its rulings.

(4) Any settlement by a recipient with one or more third parties which would otherwise fully
resolve the recipient's claim for an amount collectively not to exceed $20,000 shall be exempt
from the provisions of this section.

(5) Nothing herein prevents a recipient from seeking judicial intervention to resolve any
dispute as to allocation prior to effectuating a settlement with a third party.

(e) Department failure to respond fo notice of seftlement. — If the department fails to
appropriately respond to a notification of settiement, the amount to which the department is
entitled to be paid from the settlement shall be limited to the amount of the settlement the recipient
has allocated toward past medical expenses.

(f) Penalty for failure fo notify the department. — A legal representative acting on behalf
of a recipient or third party that fails to comply with the provisions of this section is liable to the
department for all reimbursement amounts the department would otherwise have been entitled to
collect pursuént to this section but for the failure to comply. Under no circumstances may a pro
se recipient be penalized for failing to comply with the provisions of this section.

(g) Miscellaneous provisions relating to trial. —

(1) Where an action implicated by this section is tried by a jury, the jury may not be

informed at any time as to the subrogation lien of the department.
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{2) Where an action implicated by this section is tried by judge or jury, the trial judge shall,
or in the instance of a jury trial, require that the jury precisely identify the amount of the verdict
awarded that represents past medical expenses.

(3) Upon the entry of judgment on the verdict, the court shall direct that upon satisfaction
of the judgment any damages awarded for past medical expenses be withheld and paid directly
to the department, not to exceed the amount of past medical expenses paid by the department
on behalf of the recipient.

(h) Attorneys’ fees. — Irrespective of whether an action or claim is terminated by judgment
or settlement without trial, from the amount required to be paid to the department there shall be
deducted the reasonable costs and attorneys' fees attributable to the amount in accordance with
and in proportion to the fee arrangement made between the recipient and his or her attorney of
record so that the department shall bear the pro-rata share of the reasconable costs and attorneys'
fees: Provided, That if there is no recovery, the department may under no circumstances be liable
for any costs or attorneys' fees expended in the matter.

(i) Class actions and multiple plaintiff actions not authorized. — Nothing in this article
authorizes the department to institute a class action or multiple plaintiff action against any
manufacturer, distributor, or vendor of any product to recover medical care expenditures paid for
by the Medicaid program.

(i) Secretary’'s authority. — The secretary or his or her designee may compromise, settle,
and execute a release of any claim relating to the department's right of subrogation, in whole or
in part.

ARTICLE 26. HERBERT HENDERSON OFFICE ON MINORITY AFFAIRS.
§5-26-1. Herbert Henderson Office of Minority Affairs; duties and responsibilities.

(a) The Herbert Henderson Office of Minority Affairs within the Office of the Governor is

continued. The office shall:

(1) Provide a forum for discussion of issues that affect the state's minorities;
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(2) Identify and promote best practices in the provision of programs and services to
minorities;

(3) Review information and research that can inform state policy as to the delivery of
programs and services to minorities;

(4) Make recommendations in areas of policy and allocation of resources;

(5) Apply for grants, and accept gifts from private and public sources for research to
improve and enhance minority affairs;

(6) Integrate and coordinate state grant and loan programs established specifically for
minority related issues;

(7) Award grants, loans and loan guaranties for minority affairs programs and activities in
this state if such funds are available from grants or gifts from public or private sources;

(8) Identify other state and local agencies and programs that provide services or
assistance to minorities;

(9) Establish the appropriate program linkages with related federal, state and local
agencies and programs including, but not limited to, the Office of Minority Health located within
the Department of Health and the Economic Development Authority established pursuant to
article fifteen, chapter 31 of this code; and

(10) Provide recommendations to the Governor and the Legislature regarding the most
appropriate means to provide programs and services to support minority groups in the state.

(b) On or before January 1 of each year, the office shall submit a report to the Governor
and the Joint Committee on Government and Finance. The report may inciude, but is not limited
to, findings and recommendations regarding:

(1) The extent to which programs and services for minorities are available in the state, and

to which funding for providing those programs and services is available;
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(2) The most appropriate means for the planning, delivery and evaluation of existing and
needed programs and services for minority groups in the manner that best promotes diversity and
regional, cultural and ethnic sensitivity;

(3) Recommendations for the coordination of programs and services to minority groups
throughout the state and with those of other states and the federal government;

(4) Identifications of governmental and private agencies, offices, departments or other
entities in existence or recommended for creation that would, alone or in concert, most effectively
improve the delivery of programs and services to minority groups throughout the state;

(5) Recommendations for changes to law that would facilitate the achievement of the
objectives of the office; and

(6) Other matters as the office may determine appropriate to its purposes.

(c) The Governor shall appoint an executive director of the office to carry out its functions,
and shall provide funding and offices for those purposes. The executive director shall serve at the
will and pleasure of the Governor.

(d) The executive director may hire one administrative assistant to assist in carrying out
the functions of the office.

(e) On or before January 1 of each year, the office shall report to the Select Committee on
Minority Affairs Interim Committee on the efforts and progress of the office.

(f) The executive director shall review and consider any recommendations of the Select
Committee on Minority Affairs Interim Committee’s report and recommendations.

ARTICLE 29. EXPEDITIOUS ISSUANCE OF LICENSES BY REGULATORY

AGENCIES.

§5-29-2. Regulatory agencies to study expedited permits, licenses and certificates; reports

to the Legislature.
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(a) The following regulatory agencies shall study, review and develop a plan for expediting
the issuancé and renewal of permits, licenses and certificates for business entities in good
standing:

(1) Division of labor;

(2) The office of miners' health, safety and training;

(3) The Division of Forestry;

(4) The Office of Health Facilities Licensure and Certification; and

(5) The Department of Environmental Protection excepting the oil and gas inspectors'
examining board.

(b) On or before December 1, 2004, each agency to which this article applies shall file a
report with the joint standing committee on government organization, setting forth the findings of
its study, its plan to expedite the issuance and renewal of permits, licenses and certificates to
business entities in good standing, and its recommendations for any legislation required to meet
the purposes of this article.

CHAPTER 5A. DEPARTMENT OF ADMINISTRATION.

ARTICLE 1A. EMPLOYEE SUGGESTION AWARD BOARD.
§5A-1A-2. Board created; term of members.

There is continued an employee suggestion award board which shall be composed of the
Secretary of Administration or his or her designee, Governor's Chief Technology Officer or his or
her designee, the President of the Senate or his or her designee, the Speaker of the House of
Delegates or his or her designee, two members of the House of Delegates from different political
parties to be appointed by the Speaker of the House of Delegates, two members of the Senate
from different political parties to be appointed by the President of the Senate, and the Secretary

of the Department of Human Services, or his or her designee. The terms of the members of the
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board shall be consistent with the terms of the offices to which they have been elected or
appointed.
ARTICLE 2. FINANCE DIVISION.
§5A-2-34. Study of centralized accounting system.
[Repealed]
ARTICLE 3. PURCHASING DIVISION.
§5A-3-1a. Prescription drug products.

In addition to other provisions of this article, the division is authorized, on behalf of the
Public Employees Insurance Agency, the schools of medicine of the state colleges and
universities, the department of vocational rehabilitation and the Department of Human Services,
to negotiate and enter into agreements directly with manufacturers and distributors whose
prescription drug products are sold in the state for sole-source and multiple-source drugs to be
paid for under a state program for eligible recipients. Such agreements shall provide for a rebate
of a negotiated percentage of the total product cost to be paid by the manufacturer or distributor
of a specific product. Each agency is authorized to establish, either singularly or together with
other agencies, a drug formulary.

Prescription drug products are included in the drug formulary only upon completion of the
application to and approval of the division. Those products for which a rebate is successfully
negotiated are automatically included in the drug formulary for a period of time coterminous with
the negotiated rebate.

If there has been a failure to negotiate or renew a rebate agreement for a specific
prescription drug product, the pharmaceutical manufacturer of that product shall disclose to the
division its most favorable pricing arrangements available to state and nonstate government
purchasers. If the division determines that the product needs to be included in the drug formulary,

with the approval of the agency the division shall establish the amount to be reimbursed for the
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product based upon the price information provided by the manufacturer. The determination as to

whether a product should be included in the drug formulary is based on the product's efficiency,

cost, medical necessity and safety. Any rebate returns, as a result of the provisions of this section
regarding prescription drugs, shall be deposited in the General Revenue Fund.

It is expressly recognized that no other entity may interfere with the discretion and
judgment given to the single state agency that administers the state's Medicaid program.
Therefore, the Department of Human Services is authorized to negotiate rebates as provided for
in this section.

§5A-3-3b. Exemption of facilities providing direct patient care services that are managed,
directed, controlled and governed by the Secretary of the Department of Health
Facilities.

Notwithstanding any provisions of section one or three of this article to the contrary, the
provisions of this article do not apply to facilities providing direct patient care services that are
managed, directed, controlled and governed by the Secretary of the Department of Health
Facilities: Provided, That on or before July 1, 2020, the Legislative Auditor shall audit the
purchasing procedures of the facilities described in this section and report the results to the Joint
Committee on Government and Finance on the effects of exempting said facilities from the
provisions of this article, including, but not limited to, any realized cost savings and changes in

purchasing policies resulting from such exemption.

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.

ARTICLE 2. DEPARTMENT OF ECONOMIC DEVELOPMENT.
§5B-2-15. Upper Kanawha Valley Resiliency and Revitalization Program.

(a) Definitions. —
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(1) General. — Terms defined in this section have the meanings ascribed to them by this
section, unless a different meaning is clearly required by either the context in which the term is
used, or by specific definition in this section.

(2) Terms Defined. —

"Contributing partners" means those entities or their representatives described in
subsection (f) of this section.

"Prioritize” means, with regard to resources, planning, and technical assistance, that the
members of the revitalization council are required to waive their discretionary program guidelines
to allow funding requests that may fall outside of the program’s guidelines but address the Upper

Kanawha Valley communities’ goals for revitalization: Provided, That properly filed funding

applications by Upper Kanawha Valley communities shall be given preferential treatment.

"Program"” means the Upper Kanawha Valley Resiliency and Revitalization Program
established in this section.

"Revitalization council” means those entities or their representatives described in
subsection (d) of this section.

"Technical assistance" means resources provided by the state, revitalization council,
contributing partners, or any other individuals or entities providing programming, funding, or other
support to benefit the Upper Kanawha Valley under the program.

"Upper Kanawha Valley" means an area historically known as the Upper Kanawha Valley
including municipalities and surrounding areas from the Charleston city limits to Gauley Bridge or
other communities in the vicinity of the West Virginia University Institute of Technology.

"Upper Kanawha Valley Resiliency and Revitalization Program" means the entire process
undertaken to further the goals of this section, including collaboration development and

implementation between the members, contributors, and technicai assistance resource providers.

(b) Legislative purpose, findings, and intent. —
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(1) The decision to relocate the historic campus of the West Virginia University Institute of
Technology from Montgomery, West Virginia, to Beckley, West Virginia, will have a dramatic
economic impact on the Upper Kanawha Valley.

(2) The purpose of this section is to establish the Upper Kanawha Valley Resiliency and
Revitalization Program. To further this purpose, this program creates a collaboration among state
government, higher education, and private and nonprofit sectors to streamline technical
assistance capacity, existing services, and other resources to facilitate community revitalization
in the Upper Kanawha Valley.

(3) It is the intent of the Legislature to identify existing state resources that can be
prioritized to support the Upper Kanawha Valley, generate thoughtful and responsible ideas to
mitigate the negative effects of the departure of the West Virginia Institute of Technology from the
Upper Kanawha Valley, and help chart a new course and prosperous future for the Upper
Kanawha Valley.

(¢) Upper Kanawha Valley Resiliency and Revitalization Program established; duration of
program. —

(1) The Development Office shall establish the Upper Kanawha Valley Resiliency and
Revitalization Program in accordance with the provisions of this section. The program shall
inventory existing assets and resources, prioritize planning and technical assistance, and
determine such other assistance as might be available to revitalize communities in the Upper
Kanawha Valley.

(2) The program shall remain active until it concludes its work on June 30, 2024, and
delivers a final report to the Joint Committee on Government and Finance no later than October
1, 2024.

(d) Revitalization council created. — There is created a revitalization council to fulfill the

purposes of this section. The revitalization council shall be coordinated by the Department of
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Economic Development and be subject to oversight by the secretary of the department. The
following entities shall serve as members of the revitalization council:

(1) The Secretary of the Department of Economic Development or their designee, who
shall serve as chairperson of the council;

{2) The Secretary of the Department of Health or their designee;

(3) The Commissioner of the Department of Agriculture or their designee;

(4) The Executive Director of the West Virginia Housing Development Fund or their
designee;

(5) A representative from the Kanawha County Commission;

(6) A representative from the Fayette County Commission;

(7) The mayor, or their designee, from the municipalities of Montgomery, Smithers, Pratt,
and Gauley Bridge;

(8) A representative from Bridge Valley Community and Technical College; and

(9) A representative from West Virginia University.

(e) Duties of the revitalization council. —

(1) The council shall identify existing state resources that can be prioritized to support
economic development efforts in the Upper Kanawha Valley.

(2) The council shall direct existing resources in a unified effort and in conjunction with
contributing partners, as applicable, to support the Upper Kanawha Valley. .

(3) The council shall develop a rapid response strategy to attract or develop new
enterprises and job-creating opportunities in the Upper Kanawha Valley.

(4) The councii shall conduct or commission a comprehensive assessment of assets
available at the campus of the West Virginia Institute of Technology and determine how those
assets will be preserved and repurposed.

(5) The council shall assist communities in the Upper Kanawha Valley by developing an

economic plan to diversify and advance the community.
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(6) Members of the council shall support both the planning and implementation for the
program and shall give priority wherever possible to programmatic activity and discretionary,
noncompetitive funding during the period the program remains in effect.

(7) Members of the council shall work together to leverage funding or other agency
resources to benefit efforts to revitalize the Upper Kanawha Valley.

(f) Contributing partners. — To the extent possible, the revitalization council shall
incorporate the resources and expertise of additional providers of technical assistance to support
the program, which shall include but not be limited to:

(1) The West Virginia Small Business Development Center;

(2) The Center for Rural Heaith Development;

(3) The West Virginia University Brickstreet Center for Entrepreneurship;

(4) The West Virginia University Land Use and Sustainability Law Clinic;

(5) The West Virginia University Center for Big Ideas;

(6) The New River Gorge Regional Development Authority;

(7) The Appalachian Transportation Institute;

(8) The Marshall University Center for Business and Economic Research;

(9) TechConnect;

(10) The West Virginia Community Development Hub;

(11) The West Virginia University Northern Brownfields Assistance Center;

(12) West Virginia State University Extension Service; and

(13) West Virginia University Extension Service, Community, Economic and Workforce
Development.

(9) Reporting and agency accountability. — The revitalization council, in coordination with
its contributing partners, as applicable, shall report annually to the Governor and the Legislature
detailing the progress of the technical assistance support provided by the program, the strategic

plan for the Upper Kanawha Valley, and the results of these efforts. The annual report to the
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Legislature shall be made fo the Joint Committee on Government and Finance regarding the
previous fiscal year no later than October 1 of each year. Copies of the annual report to the
Legislature shall be provided to the county commissions and the mayors of the Upper Kanawha
Valley.

(h) Economic incentives for businesses investing in the Upper Kanawha Valley. — The
Department of Economic Development and the revitalization council, as applicable, shail work to
educate businesses investing, or interested in investing, in the Upper Kanawha Valley, about the
availability of, and access to, economic development assistance, including but not limited to, the
economic opportunity tax credit provided in §11-13Q-19 of this code; the manufacturing
investment tax credit provided under §11-13S-1 et seq. of this code; and any other applicable tax
credit or development assistance. .

(iy Use of state properly and equipment; faculty. — The Department of Economic
Development or other owner of state property and equipment in the Upper Kanawha Valley is
authorized to provide for the low cost and economical use and sharing of state property and
equipment, including computers, research labs, and other scientific and necessary equipment to

assist any business within the Upper Kanawha Valiey at a nominal or reduced-cost
reimbursements to the state for that use.
CHAPTER 5F. REORGANIZATION OF THE EXECUTIVE BRANCH OF
STATE GOVERNMENT.

ARTICLE 1. GENERAL PROVISIONS.
§5F-1-2. Executive departments created; offices of secretary created.

(a) There are created, within the executive branch of the state government, the following

departments:
(1) Department of Administration;

(2) Department of Environmental Protection;
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(3) Department of Health;
(4) Department of Homeland Security;

(5) Department of Revenue;

(6) Department of Transportation,

(7) Department of Commerce;

(8) Department of Veterans' Assistance;

(9) Department of Economic Development;

(10) Department of Tourism;

(11) Department of Human Services; and

(12) Department of Health Facilities.

(b) Each department will be headed by a secretary appointed by the Governor with the

advice and consent of the Senate. Each secretary serves at the will and pleasure of the Governor.

CHAPTER 6. GENERAL PROVISIONS RESPECTING OFFICERS

ARTICLE 7. COMPENSATION AND ALLOWANCES.
§6-7-2a. Terms of certain appointive state officers; appointment; qualifications; powers
and salaries of officers.

(a) Each of the following appointive state officers named in this subsection shall be
appointed by the Governor, by and with the advice and consent of the Senate. Each of the
appointive state officers serves at the will and pleasure of the Governor for the term for which the
Governor was elected and until the respective state officers’ successors have been appointed
and qualified. Each of the appointive state officers are subject to the existing qualifications for
holding each respective office and each has and is hereby granted all of the powers and authority
and shall perform all of the functions and services heretofore vested in and performed by virtue

of existing law respecting each office.

43



10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

Enr HB 4274

The annual salary of each named appointive state officer is as follows:

Commissioner, Division of Highways, $92,500: Commissioner, Division of Corrections and
Rehabilitation, $90,000; Director, Division of Natural Resources, $75,000; Superintendent, State
Police, $85,000; Commissioner, Division of Financial Institutions, $75,000; Commissioner,
Division of Culture and History, $65,000; Commissioner, Alcohol Beverage Control Commission,
$75,000; Commissioner, Division of Motor Vehicles, $75,000; Director, Human Rights
Commission, $55,000; Commissioner, Division of Labor, $70,000: Chairperson, Board of Parole,
$55,000; members, Board of Parole, $50,000; members, Employment Security Review Board,
$17,000; and Commissioner, Workforce West Virginia, $75,000. Secretaries of the departments
shall be paid an annual salary as follows: Health and Human Resources, $95,000: Provided, That
effective July 1, 2013, the Secretary of the Department of Human Services, the Secretary of the
Department of Health, and the Secretary of the Department of Health Facilities shall be paid an
annual salary not to exceed $175,000; Transportation, $95,000: Provided, however, That if the
same person is serving as both the Secretary of Transportation and the Commissioner of
Highways, he or she shall be paid $120,000; Revenue, $95,000; Military Affairs and Public Safety,
$95,000; Administration, $95,000; Education and the Arts, $95,000; Commerce, $95,000;
Veterans’ Assistance, $95,000; and Environmental Protection, $95,000: Provided further, That
any officer specified in this subsection whose salary is increased by more than $5,000 as a result
of the amendment and reenactment of this section during the 2011 regular session of the
Legislature shall be paid the salary increase in increments of $5,000 per fiscal year beginning
July 1, 2011, up to the maximum salary provided in this subsection.

(b) Each of the state officers named in this subsection shall continue to be appointed in
the manner prescribed in this code and shall be paid an annual salary as follows:

Director, Board of Risk and Insurance Management, $80,000; Director, Division of
Rehabilitation Services, $70,000; Director, Division of Personnel, $70,000; Executive Director,

Educational Broadcasting Authority, $75,000; Secretary, Library Commission, $72,000; Director,
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Geological and Economic Survey, $75,000; Executive Director, Prosecuting Attorneys Institute,
$80,000; Executive Director, Public Defender Services, $70,000; Commissioner, Bureau of
Senior Services, $75,000; Executive Director, Women’s Commission, $45,000; Director, Hospital
Finance Authority, $35,000; member, Racing Commission, $12,000; Chairman, Public Service
Commission, $85,000; members, Public Service Commission, $85,000; Director, Division of
Forestry, $75,000; and Executive Director of the Health Care Authority, $80,000.

(c) Each of the following appointive state officers named in this subsection shall be
appointed by the Governor, by and with the advice and consent of the Senate. Each of the
appointive state officers serves at the will and pleasure of the Governor for the term for which the
Governor was elected and until the respective state officers’ successors have been appointed
and qualified. Each of the appointive state officers are subject to the existing qualifications for
holding each respective office and each has and is hereby granted all of the powers and authority
and shall perform all of the functions and services heretofore vested in and performed by virtue
of existing law respecting each office.

The annual salary of each named appointive state officer shall be as follows:

Commissioner, State Tax Division, $92,500; Insurance Commissioner, $92,500; Lottery
Director, $110,000; Director, Division of Homeland Security and Emergency Management,
$65,000; and Adjutant General, $125,000.

(d) No increase in the salary of any appointive state officer pursuant to this section may
be paid until and uniess the appointive state officer has first filed with the State Auditor and the
Legislative Auditor a sworn statement, on a form to be prescribed by the Attorney General,
certifying that his or her spending unit is in compliance with any general law providing for a salary
increase for his or her employees. The Attorney General shall prepare and distribute the form to
the affected spending units.

(e) The annual salary of each appointive state officer named in this section shall continue

in the amount as set forth in this section from the effective date of the amendments to this section
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enacted in 2020, until the position held by the officer is vacated or until July 1, 2020, whichever
occurs first. After the vacancy or after July 1, 2020, whichever occurs first, unless otherwise
prohibited by law, the annual salary of each appointed state officer named in this section shall be
fixed by the Governor within the current budget allocation. In the event the annual salary fixed by
the Governor for an appointed state officer named in this section exceeds the amount set forth in
this section for the appointed state officer, the amount of the annual salary for the appointed state
officer shall be set forth in a line-item in the budget bill, and payment of an annual salary fo the
appointed state officer may not exceed that amount but may be lower than the salary approved
in the budget bill or established in this section. The salary of a newly appointed state c;fﬁcer named
in this section shall be included in the appointment letter for the position.

The amendment and reenactment of this section in the third extraordinary session of the
Legislature, 2021, shall not operate to reduce the salary of any appointive state officer whose

salary has been increased pursuant to this subsection since July 1, 2020.

CHAPTER 7. COUNTY COMMISSIONS AND OFFICERS.

ARTICLE 1. COUNTY COMMISSIONS GENERALLY.

§7-1-3a. Construction of waterworks; sewers and sewage disposal plants; improvements
of streets, alleys and sidewalks; assessment of cost of sanitary sewers, improved
streets and maintenance of roads not in the state road system.

In addition to all other powers and duties now conferred by law upon county commissions,
such commissions are hereby authorized and empowered to install, construct, repair, maintain
and operate waterworks, water mains, sewer lines and sewage disposal plants in connection
therewith within their respective counties: Provided, That the county commission of Webster
County is authorized to expend couhty funds in the opening of, and upkeep of a sulphur well now
situate on county property: Provided, however, That such authority and power herein conferred

upon county commissions shall not extend into the territory within any municipal corporation:
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Provided further, That any county commission is hereby authorized to enter into contracts or
agreements with any municipality within the county, or with a municipality in an adjoining county,
with reference to the exercise of the powers vested in such commissions by this section.

Considering the importance of public fire protection, any county commission, public
service district, public or private utility which installs, constructs, maintains, or upgrades water
mains shall ensure that all new mains specifically intended to provide fire protection are supplied
by mains which are not less than six inches in diameter. A permit or other written approval shall
be obtained from the Department of Health for each hydrant or group of hydrants installed in
compliance with §16-1-9 of the West Virginia code as amended: Provided, That all newly
constructed water distribution systems transferred to a public or private utility shall have mains at
least six inches in diameter where fire flows are desired or required by the public or private utility:
Provided, however, That the utility providing service has sufficient hydraulic capacity as
determined by the Department of Health.

In addition to the foregoing, the county commission shall have the power to improve
streets, sidewalks and alleys and lay sewers and enter into contracts for maintenance of county
roads and subdivision roads used by the public but not in the state road system as follows: Upon
petition in writing duly verified, of the persons, firms or corporations owning not less than sixty
percent of the frontage of the lots abutting on both sides of any street or alley, between any two
cross-streets, or between a cross-street and an alley in any unincorporated community,
requesting the county commission so to do according to plans and specifications submitted with
such petition and offering to have their property so abutting assessed not only with their portion
of the cost of such improvement abutting upon their respective properties, but also offering to
have their said properties proportionately assessed with the total cost of paving, grading and
curbing the intersections of such streets and alleys, or the total cost of maintenance of county
roads or subdivision roads used by the public but not in the state road éystem, the county

commission may cause any such street or alley to be improved or paved or repaved substantially
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with the materials and according to such plans and specifications as hereinafter provided:
Provided, That the county commission is further authorized, if the said county commission so
determines by a unanimous vote of its constituted membership, that two or more intersecting
streets, sidewalks, alleys and sewers, should be improved as one project, in order o satisfy
peculiar problems resulting from access as well as drainage problems, then, in that event, the
said county commission may order such improvements as one single unit and project, upon
petition in writing duly verified of the persons, firms or corporations owning not less than sixty
percent of the frontage of the lots abutting on both sides of all streets or alleys, or portions thereof
included by said county commission in said unit and project.

The total cost including labor and materials, engineering, and legal service of grading and
paving, curbing, improving any such road, street or alley (including the cost of the intersections)
and assessing the cost thereof shall be borne by the owners of the land abutting upon such road,
street or alley when the work is completed and accepted according to the following plan, that is
to say, payment is to be made by all landowners on either side of such road, street or alley so
paved or improved in such proportion of the total cost as the frontage in feet of each owner's land
so abutting bears to the total frontage of all the land so abutting on such road, street or alley, so
paved or improved as aforesaid, which computation shall be made by the county engineer or
surveyor and certified by him or her to the clerk of said commission.

Upon petition in writing duly verified, of the persons, firms or corporations owning not less
than sixty percent of the frontage of the lots abutting on one side of any county or subdivision
road or roads between any two cross-roads, all used by the public but not in the state road system
or street betweenA any two cross-streets or between a cross-street and an alley in any
unincorporated community requesting the county commission so to do according to plans and
specifications submitted with such petition and offering to have their property so abutting
assessed with the total cost thereof, the county commission may cause any sidewaik to be

improved, or paved, or repaved, substantially with such materials according to such plans and
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specifications and the total cost including labor and materials, engineering and legal service of
improving, grading, paving or repaving such sidewalk and assessing the cost thereof shall, when
the work is completed and accepted, be assessed against the owners of the lots or fractional part
of lots abutting on such sidewalk, in such portion of the total cost as the frontage in feet of each
owner's land so abutting bears to the total frontage of all lots so abutting on such sidewalk so
paved or improved, as aforesaid, which computation shall be made by the county engineer or
surveyor and certified by him or her to the clerk of said commission.

Upon petition in writing duly verified, of the persons, firms or corporations owning not less
than sixty percent of the frontage of the lots abutting on both sides of any street or alley, in any
unincorporated community requesting the county commission so to do according to plans and
specifications submitted with such petition and offering to have their property so abutting
assessed with the cost, as hereinafter provided, the county commission may lay and construct
sanitary sewers in any street or alley with such materials and substantially according to such plans
and specifications and when such sewer is completed and accepted, the county engineer or
surveyor shall report to the county commission, in writing, the total cost of such sewer and a
description of the lots and lands, as to the location, frontage, depth and ownership liable for such
sewer assessment, so far as the same may be ascertained, together with the amount chargeable
against each lot and owner, calculated in the following manner: The total cost of constructing and
laying the sewer including labor, materials, legal and engineering services shall be borne by the
owners of the land abutting upon the streets and alleys, in which the sewer is laid according to
the following plan: Payment is to be made by each landowner on either side of such portion of a
street or alley in which such sewer is laid, in such proportions as the frontage of his or her land
upon said street or alley bears to the total frontage of all lots so abutting on such street or alley.
In case of a corner lot, frontage is to be measured along the longest dimensions thereof abutting
on such street or alley in which such sewer is laid. Any lot having a depth of two hundred feet or

more, and fronting on two streets or alleys, one in the front and one in the rear of said lot, shall
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be assessed on both of said streets or alleys if a sewer is laid in both such streets and alleys.
Where a corner lot has been assessed on the end it shall not be assessed on the side for the
same sewer and where it has been assessed on the side it shall not be assessed on the end for
the same sewer.

If the petitioners request the improvement of any such county road or subdivision road,
street, alley or sidewalk in a manner which does not require the permanent paving or repaving
thereof, the county commission shall likewise have authority to improve such county road or
subdivision road, street, alley or sidewalk, substantially as requested in such petition, and the total
cost thereof including labor, materials, engineering and legal services shall be assessed against
the abutting owners in the proportion which the frontage of their lots abutting upon such county
road or subdivisipn road, street, alley or sidewalk bears to the total frontage of all iots abutting
upon such street, alley or sidewalk so improved.

Upon the filing of such petition and before work is begun, or let to contract, the county
commission shall fix a time and place for hearing protests and shall require the petitioners to po.st
notice of such hearing in at least two conspicuous places on the county road or subdivision road,
street, alley or sidewalk affected, and to give notice thereof by publication of such notice as a
Class 1 legal advertisement in compliance with the provisions of article three, chapter fifty-nine of
this code, and the publication area for such publication shall be the county in which the
improvement is to be made. The hearing shall be held not less than ten nor more than thirty days
after the filing of such petition.

At the time and place set for hearing protests the county commission may examine
witnesses and consider other evidence to ;how that said petition was filed in good faith; that the
signatures thereto are genuine; and that the proposed improvement, paving, repaving or sewering -
will result in special benefits to all owners of property abutting on said county road or subdivision
road, street, alley or sidewalk in an amount at least equal in value to the cost thereof. The

commission shall within ten days thereafter enter a formal order stating its decision and if the
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petition be granted shall proceed after due advertisement, reserving the right to reject any or all
bids, to let a contract for such work and materials to the lowest responsible bidder.

Any owner of property abutting upon said county road or subdivision road, street, alley or
sidewalk aggrieved by such order shall have the right to review the same on the record made
before the county commission by filing within ten days after the entry of such order a petition with
the clerk of the circuit court assigning errors and giving bond in a penalty to be fixed by the circuit
court to pay any costs or expenses incurred upon such appeal should the order of the county
commission be affirmed. The circuit court shall proceed to review the matter as in other cases of
appeal from the county commission.

All assessments made under this section shall be certified to the county clerk and recorded
in a proper trust deed book and indexed in the name of the owner of any lot or fractional part of a
lot so assessed. The assessment so made shall be a lien on the property liable therefor, and shall
have priority over all other liens except those for taxes, and may be enforced by a civil action in
the name of the contractor performing the work in the same manner as provided for other liens
for permanent improvements. Such assessment shall be paid in not more than ten equai annual
installments, bearing interest at a rate not to exceed twelve percent per annum, as follows: The
first installment, together with interest on the whole assessment, shall be paid not later than one
year from the date of such assessment, and a like installment with interest on the whole amount
remaining unpaid each year thereafter until the principal and all interest shall have been paid in
full.

The county commission may issue coupon-bearing certificates payable in not more than
ten equal annual installments for the amount of such assessment and the interest thereon, to be
paid by the owner of any lot or fractional part thereof, fronting on such county road or subdivision
road, street, alley or sidewalk which has been improved, paved, or repaved or in which a sewer

has been laid, as aforesaid, and the holder of said certificate shall have a lien having priority over

all other liens except those for taxes upon the lot or part of lot fronting on such county road or
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subdivision road, street, alley or sidewalk, and such certificate shall likewise draw interest from
the date of assessment at a rate not to exceed twelve percent per annum, and payment thereof
may be enforced in the name of the holder of said certificate by proper civil action in any court
having jurisdiction to enforce such lien.

Certificates authorized under this section may be issued, sold or negotiated to the
contractor doing the work, or to his or her assignee, or to any person, firm or corporation:
Provided, That the county commission in issuing such certificates shall not be held as a guarantor,
or in any way liable for the payment thereof. Certificates so issued shall contain a provision to the
effect that in the event of default in the payment of any one or more of said installments, when
due, said default continuing for a period of sixty days, all unpaid installments shall thereupon
become due and payable, and the owner of said certificates may proceed to collect the unpaid
balance thereof in the manner hereinbefore provided.

In all cases where petitioners request paving or repaving, or the laying of sewers under
the provisions of this section, the county commission shall let the work of grading, paving, curbing
or sewering to contract to the lowest responsible bidder. In each such case the county commission
shall require a bond in the penalty of the contract price guaranteeing the faithful performance of
the work and each such contract shall require the contractor to repair any defects due to defective
workmanship or materials discovered within one year after the completion of the work.

Upon presentation to the clerk of the county commission of the certificates evidencing the
lien, duly canceled and marked paid by the holder thereof, or evidence of payment of the
assessment if no certificates have been issued, said clerk shall execute and acknowledge a
release of the lien which release may be recorded, as other releases in the office of the clerk of
the county commission.

The owner of any lot or fractional part of a lot abutting upon such county road or
subdivision road, street, alley or sidewalk so improved, paved, repaved, or sewered shall have

the right to anticipate the payment of any such assessment or certificate by paying the principal
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amount due, with interest accrued thereon to date of payment, and also to pay the entire amount,
without interest at any time, within thirt)'/ days following the date of the assessment.

Nothing in this section contained shall be construed to authorize the county commissions
of the various counties to acquire any road construction, ditching or paving equipment. The county
commissions are hereby authorized to rent from the state road commissioner or any other person,
firm or corporation such equipment as may be necessary from time to time, to improve any county
road or subdivision road used by the public but not in the state road system, street or sidewalk
which petitioners do not desire to have paved in a permanent manner, and for such purpose to
employ such labor as may be necessary but no expense connected therewith shall be charged to
any county funds.

No county commission shall be under any duty after the paving, repaving or improvement
of any county road or subdivision road used by the public but not in the state road system, street,
alley or sidewalk or the laying of any sanitary sewell'. under the provisions of this section, to
maintain or repair the same, but any such commission shall have authority upon petition duly
verified, signed by at least sixty percent of the owners of property abutting upon any improvement
made under this section, to maintain or repair such improvement or sewer and to assess the cost
thereof against the owners of such abutting property in the same manner as the cost of the original
improvement.

ARTICLE 4. PROSECUTING ATTORNEY, REWARDS AND LEGAL ADVICE.
§7-4-4. Prosecutor's advisory council; victim advocates; participation in multidisciplinary
planning process.

The prosecutor's advisory council composed of elected prosecuting attorneys of each
county of the state or a designated member of their staff is continued. The prosecutor's advisory
council shall meet not less than one time each year. Annually, the council shall elect from among

its membership a chairman of the council who shall set the agenda for the council's meetings and
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shall appoint necessary committees and direct the work of the council in carrying out its duties
under the provisions of this section.

The council shall provide advice, assistance, training, and leadership to the offices of the
various county prosecuting attorneys of this state in criminal and civil cases which involve child
abuse or neglect or sexual assault or sexual abuse of children. The council shall also provide
advice and assistance to the Secretary of the Department of Human Services in the
implementation of a multidisciplinary planning process as set forth in §49-4-401 through §49-4-
413 of this code.

The council may seek funds and programs to provide each prosecuting attorney's office
with a staff person to assist children who are crime victims to obtain services and assistance from
other agencies and programs in the community. Prosecuting attorneys shall be reimbursed by
their respective county commissions for necessary expenses actually incurred when attending
meetings of the council.

The council may apply for and receive funds from any grant program of any agency or
institution in the United States, public or private, to be used for carrying out the purposes of this
section.

ARTICLE 10. HUMANE OFFICERS.

§7-10-2. Duty of humane officers; reporting requirement when abuse or neglect of
individuals suspected; prohibition against interference with humane officers;
penalties.

(a) Humane officers shall prevent the perpetration or continuance of any act of cruelty
upon any animal and investigate and, upon probable cause, cause the arrest and assist in the
prosecution of any person engaging in such cruel and forbidden practices. Upon reasonable
cause, and, as provided by law, such officers have the right to access and inspect records and

property reasonably necessary to any investigation.
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(b) Whenever a humane officer, pursuant to an investigation of animal cruelty, forms a
reasonable suspicion that a minor child, or incapacitated or elderly person, is the victim of abuse
or neglect or has a suspicion of domestic violence, he or she shali report the suspicion and the
grounds for the suspicion. In the event of suspected child abuse or neglect, the humane officer
shall report to the local child protective services agency of the Department of Human Services in
accordance with the provisions of §49-2-809 of this code. In the event of suspected abuse or
neglect of an incapacitated or elderly person, he or she shall report to the department’s local adult
protective services agency in accordance with the provisions of §3-6-11 of this code. In the event
of suspected domestic violence, he or she shall report to the State Police in accordance with the
provisions of §48-27-101 ef seq. of this code.

(c) Any person who interferes with, obstructs or resists any humane officer in the discharge
of his or her duty is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less
than $100 nor more than $500 or confined in jail not more than 30 days, or both fined and confined.
Any penalties imposed for a violation of this subsection shall be imposed in addition to any

penalties the person incurs for cruel or inhumane treatment of any animal.

CHAPTER 8. MUNICIPAL CORPORATIONS.

ARTICLE 19. MUNICIPAL AND COUNTY WATERWORKS AND ELECTRIC POWER

SYSTEMS.

§8-19-21. Specifications for water mains and water service pipes.

Considering the importance of public fire protection, any state or local government, public
service district, public or private utility which installs or constructs water mains, shall ensure that
all new mains specifically intended to provide fire protection are not less than six inches in
diameter. Effective July 1, 2007, when ény state or local government, public service district, public
or private utility installs or constructs water mains along a platted roadway or a public highway,

using a six inch or greater line, that is specifically designed to provide fire protection, the state or
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local government, public service district, public or private utility shall install fire hydrants at
intervals of not more than two thousand feet, unless there are no dwellings or businesses located
one thousand feet from such proposed hydrant: Provided, That the Legislature shall study the
effect, cost and feasibility of the internal hydrant valve and report the findings of that study to the
2008 regular session of the Legislature. A permit or other written approval shall be obtained from
the Department of Health for each hydrant or group of hydrants instalied in compliance with
section nine, article one, chapter sixteen of the West Virginia Code as amended: Provided,
however, That all newly constructed water distribution systems transferred to a public or private
utility shall have mains at least six inches in diameter where fire flows are required by the public
or private utility: Provided further, That the utility providing service has sufficient hydraulic capacity

as determined by the Department of Health.

CHAPTER 8A. LAND USE PLANNING.

ARTICLE 1. GENERAL PROVISIONS.
§8A-1-2. Definitions.

As used in this chapter, the following words and terms have the following meanings, unless
the context clearly indicates otherwise:

(a) "Abandonment" means the relinquishment of property or a cessation of the use of the
property by the owner or lessee without any intention of transferring rights to the property to
another owner or resuming the nonconforming use of the property for a period of one year.

(b) "Aggrieved"” or "aggrieved person" means a person who:

(1) Is denied by the planning commission, board of subdivision and land development
appeals, or the board of zoning appeals, in whole or in part, the relief sought in any application or
appeal; or .

(2) Has demonstrated that he or she will suffer a peculiar injury, prejudice or inconvenience

beyond that which other residents of the county or municipality may suffer.
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(c) "Comprehensive plan” means a plan for physical development, including land use,
adopted by a governing body, setting forth guidelines, goals and objectives for all activities that
affect growth and development in the governing body’s jurisdiction.

(d) "Conditional use" means a use which because of special requirements or
characteristics may be permitted in a particular zoning district only after review by the board of
zoning appeals and upon issuance of a conditional use permit, and subject to the limitations and
conditions specified in the zoning ordinance.

(e) "Contiguous™ means lots, parcels, municipal boundaries or county boundaries that are
next to, abutting and having a boundary, or portion thereof, that is coterminous. Streets, highways,
roads or other traffic or utility easements, streams, rivers, and other natural topography are not to
be used to determine lots, parcels, municipal boundaries or county boundaries as contiguous.

(f) "Essential utilities and equipment” means underground or overhead elecirical, gas,
communications not regulated by the federal communications commission, water and sewage
systems, including pole structures, towers, wires, lines, mains, drains, sewers, conduits, cables,
fire alarm boxes, public telephone structures, police call boxes, traffic signals, hydrants, regulating
and measuring devices and the structures in which they are housed, and other similar equipment
accessories in connection therewith. Essential utility equipment is recognized in three categories:

(1) Local serving;

(2) Nonlocal or transmission through the county or municipality; and

(3) Water and sewer systems, the activities of which are regulated, in whole or in part, by
one or more of the following state agencies:

(A) Public service commission; or

(B) Department of environmental protection; or

(C) The Department of Health.

(g) "Existing use” means use of land, buildings or activity permitted or in existence prior to

the adoption of a zoning map or ordinances by the county or municipality. If the use is
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nonconforming to local ordinance and lawfully existed prior to the adoption of the ordinance, the
use may continue to exist as a nonconforming use until abandoned for a period of one year:
Provided, That in the case of natural resources, the absence of natural resources extraction or
harvesting is not abandonment of the use.

(h) "Exterior architectural features" means the architectural character and general
composition of the exterior of a structure, including, but not limited to, the kind, color and texture
of the building material, and the type, design and character of all windows, doors, massing and
rhythm, light fixtures, signs, other appurtenant elements and natural features when they are
integral to the significance of the site, all of which are subject to public view from a public street,
way or place.

(i) "Factory-built homes" means modular and manufactured homes.

(j) "Flood-prone area” means any land area susceptible to repeated inundation by water
from any source.

(k) "Governing body" means the body that governs a municipality or county.

(1) "Historic district" means a geographically definable area, designated as historic on a
national, state or local register, possessing a significant concentration, linkage or continuity of
sites, buildings, structures or objects united historically or aesthetically by plan or physical
development.

(m) "Historic landmark” means a site, building, structure or object designated as historic
on a national, state or local register.

(n) "Historic site" means the location of a significant event, a prehistoric or historic
occupation or activity, or a building or structure whether standing, ruined or vanished, where the
location itself possesses historical, cultural or érchaeological value regardless of the value of any
existing structure and designated as historic on a national, state or local register.

(o) "Improvement location permit" means a permit issued by a municipality or county, in

accordance with its subdivision and land development ordinance, for the construction, erection,
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installation, placement, rehabilitation or renovation of a structure or development of land, and for
the purpose of regulating development‘within flood-prone areas.

(p) "Infill development" means to fill in vacant or underused land in existing communities
with new development that blends in with its surroundings.

(q) "Land development” means the development of one or more lots, tracts or parcels of
land by any means and for any purpose, but does not include easements, rights-of-way or
construction of private roads for extraction, harvesting or transporting of natural resources.

(r) "Manufactured home" means housing built in a factory according to the federal
manufactured home construction and safety standards effective June 15, 1976.

(s) "Modular home" means housing built in a factory that meets state or local building
codes where the homes will be sited.

(t) "Non-traditional zoning ordinance” means an ordinance that sets forth development
standards and approval processes for land uses within the jurisdiction, but does not necessarily
divide the jurisdiction into distinct zoniné classifications or districts requiring strict separation of
different uses, and does not require a zoning map amendment.

(4) "Permitted use” means any use allowed within a zoning district, subject to the
restrictions applicable to that zoning district and is not a conditional use.

(v) "Plan” means a written description for the development of land.

(w) "Planning commission" means a municipal planning commission, a county planning
commission, a multicounty planning commission, a regional planning commission or a joint
planning commission.

(x) "Plat" means a map of the land development that becomes its official recorded
representation in the office of the clerk of the county commission where a majority of the land to

be developed lies.
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(y) "Preferred development area" means a geographically defined area where incentives
may be used to encourage development, infill development or redevelopment in order to promote
well designed and coordinated communities.

(z) "Public place" means any lots, tracts or parcels of land, structures, buildings or parts
thereof owned or leased by a governing body or unit of government.

(aa) "Sprawl" means poorly planned or uncontrolled growth, usually of a low-density
nature, within previously rural areas, that is land consumptive, auto-dependent, designed without
respect to its surroundings, and some distance from existing development and infrastructure.

(bb) "Streets" means streets, avenues, boulevards, highways, roads, lanes, alleys and all
public ways.

(cc) "Subdivision or partition" means the division of a lot, tract or parcel of land into two or
more lots, tracts or parcels of land, or the recombination of existing lots, tracts, or parcels.

(dd) "Unit of government” means any federal, state, regional, county or municipal
government or governmental agency.

(ee) "Urban area" means all lands or lots within the jurisdiction of a municipal planning
commission.

(ff) "Utility” means a public or private distribution service to the public that is regulated by
the Public Service Commission.

(g9) "Zoning" means the division of a municipality or county into districts or zones which
specify permitted and conditional uses and development standards for real property within the
districts or zones.

(hh) "Zoning map" means a map that geographically illustrates all zoning district
boundaries within a municipality or county, as described within the zoning ordinance, and which

is certified as the official zoning map for the municipality or county:.

CHAPTER 9. HUMAN SERVICES.

ARTICLE 1. LEGISLATIVE PURPOSE AND DEFINITIONS.
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§9-1-2. Definitions.

The following words and terms when used in this chapter have the meanings indicated:

"Department” means the Department of Human Services.

"Commissioner" means the Secretary of the Department of Human Services.

"Federal-state assistance" means and includes: (1) All forms of aid, care, assistance and
services to or on behalf of persons, which are authorized by, and who are authorized to receive
the same under and by virtue of, subchapters one, four, five, ten, fourteen, sixteen, eighteen and
nineteen, chapter seven, Title 42, United States Code, as those subchapters have heretofore
been and may hereafter be amended, supplemented and revised by acts of Congress, and as
those subchapters so amended, supplemented and revised have heretofore been and may
hereafter be supplemented by valid rules and regulations promulgated by authorized federal
agents and agencies, and as those subchapters so amended, supplemented and revised have
heretofore been and may hereafter be supplemented by rules promulgated by the state division
of human services or by the Department of Human Services, which rules shall be consistent with
federal laws, rules and regulations, but not inconsistent with state law; and (2) all forms of aid,
care, assistance and services to persons, which are authorized by, and who are authorized to
receive the same under and by virtue of, any act of Congress, other than the federal social security
act, as amended, for distribution through the state division of human services or the Department
of Human Services to recipients of any form of aid, care, assistance and services to persons
designated or referred to in (1) of this definition and to recipients of state assistance, including by
way of illustration, surplus food and food stamps, which Congress has authorized the secretary
of agriculture of the United States to distribute to needy persons.

"Federal assistance" means and includes all forms of aid, care, assistance and services
to or on behalf of persons, which are authorized by, and who are authorized to receive the same

under and by virtue of, any act of Congress for distribution through the state division of human
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services or the Department of Human Services, the cost of which is paid entirely out of federal
appropriations.

"State assistance” means and includes all forms of aid, care, assistance, services and
general relief made possible solely out of state, county and private appropriations to or on behalf
of indigent persons, which are authorized by, and who are authorized to receive the same under
and by virtue of, state division of human services' or Department of Human Services' rules.

"Assistance” means the three classes of assistance, namely: Federal-state assistance,
federal assistance and state assistance.

“Indigent person" means any person who is domiciled in this state and who is actually in
need as defined by division or department rules and has not sufficient income or other resources
to provide for such need as determined by the state division of human services or the Department
of Human Services.

"Domiciled in this state” means being physically present in West Virginia accompanied by
an intention to remain in West Virginia for an indefinite period of time, and to make West Virginia
his or her permanent home. The Department of Human Services may by rules supplement the
foregoing definition of the term "domiciled in this state", but not in a manner as would be
inconsistent with federal laws, rules, and regulations applicable to and governing federal-state
assistance.

"Medical services" means medical, surgical, dental and nursing services, and other
remedial services recognized by law, in the home, office, hospital, clinic and any other suitable
place, provided or prescribed by persons permitted or authorized by law to give such services;
the services to include drugs and medical supplies, appliances, laboratory, diagnostic and
therapeutic services, nursing home and convalescent care and such other medical services and
supplies as may be prescribed by the persons.

"Secretary" means the secretary of the Department of Human Services.
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"Estate" means all real and personal property and other assets inciuded within the
individual's estate as defined in the state's probate law.

"Services" means nursing facility services, home and community-based services, and
related hospital and prescription drug services for which an individual received Medicaid medical
assistance.

"State Medicaid agency" means the Bureau for Medical Services that is the federally
designated single state agency charged with administration and supervision of the state Medicaid
program.

ARTICLE 2. SECRETARY OF HUMAN SERVICES; POWERS, DUTIES AND.

RESPONSIBILITIES GENERALLY.

§9-2-6a. Secretary to develop caseload standards; committee; definitions.

The secretary shall develop caseload standards based on the actuai duties of employees
In each program area of the department and may take into consideration existing professional
caseload standards. Standards shall be reasonable and achievable.

A caseload standards committee shall be established and composed of two employees
from each program area in each region. The members shall be elected by the employees from
each program area from among all the employees in the program area. A subcommittee
composed of the members from each program of services provided shall meet with the
appropriate office director to develop caseload standards for each program. The committee shall
meet at least twice yearly and shall report recommendations to the commissioner through the
personnel advisory committee representative under existing procedures.

Representatives of an employee organization may serve in an advisory role.

The caseload standards which are developed establishing minimum_ and maximﬁm

caseloads shall be advisory for the department in the hiring of staff and in individual caseload
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assignments, and may be used as a basis of the Department of Human Services personal
services budget request to the governor and the Legislature.

As used in this section:

"Caseload standards” means a measurable numerical minimum and maximum workload
which an employee can reasonably be expected to perform in a normal workday or workweek,
based on the number, variety and complexity of cases handled or number of different job functions
performed.

"Professional caseload standards" means standards established by national standard
setting authorities, when they exist, or caseload standards used in other states which have similar
job titles.

§9-2-9. Secretary to develop Medicaid monitoring and case management.

[Repealed]

§9-2-10. Collection of copayments by health care providers; penalties.

(a) The secretary is directed to institute a program by January 1, 1994, which requires the
payment and collection of copayments. Such program shall conform with Section 447.53, Chapter
42 of the Code of Federal Regulations, and the amount of such copayments shall be determined
in accordance with the provisions of Sections 447.54 and 447.55, Chapter 42 of the Code of
Federal Regulations. The secretary shall compiete all federal requirements necessary to
implement this section, including the submission of any amendment to the state Medicaid plan,
immediately following the effective date of this section.

{b) Any individual or entity receiving reimbursement from this state under the medical
assistance program of the Social Security Act is required to collect such copayments: Provided,
That in accordance with Section 447.15, Chapter 42 of the Code of Federal Regulations, no such
individual or entity shall refuse care or services to any Medicaid-eligible individual because that
individual is unable to pay such copayment. The amount of copayments collected shall be

reported to the secretary.
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(c) After February 1, 1994, any person, firm, corporation or other entity who willfully, by
means of a false statement or representation, or by concealment of any material fact, or by other
fraudulent scheme, device or artifice on behalf of himself, itself or others, fails to attempt to collect
copayments as required by this section, shall be liable for payment of a civil money penalty in the
amount of $100 for each occurrence of willful failure to collect a required copayment.

(d) If it comes to the attention of the secretary that a person or other entity is failing to
attempt to collect copayments as mandated, the matter shall be referred to the Medicaid fraud
control unit for investigation and referral for prosecution pursuant to the provisions of article seven
of this chapter.

ARTICLE 3. APPLICATION FOR AND GRANTING OF ASSISTANCE.
§9-3-4. Assignment of support obligations.

Any recipient of financial assistance under the program of state and federal assistance
established by Title IV of the federal Social Security Act of 1965, as amended, or any successor
act thereto, shall, as a condition of receiving assistance funded under this part, assign to the
Department of Human Services any right the family member may have (on behaif of the family
member or of any other person for whom the family member has applied for or is receiving such
assistance) to support from any other person, not exceeding the total amount of assistance so
paid to the family, which accrues during the period that the family receives assistance under the
program.

Each applicant for assistance subject to the assignment established in this section shall
(during the application process) be informed in writing of the nature of the assignment.

Any payment of federal and state assistance made to or for the benefit of any child or
children or the caretaker of a child or children creates a debt due and owing to the Department of
Human Services by the person or persons responsible for the support and maintenance of the

child, children or caretaker in an amount equal to the amount of assistance money paid: Provided,
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That the debt is limited by the amount established in any court order or final decree of divorce if
the amount in the order or decree is less than the amount of assistance paid.

The assignment under this section shail subrogate the Department of Human Setrvices to
the rights of the child, children or caretaker to the prosecution or maintenance of any action or
procedure existing under law providing a remedy whereby Department of Human Services may
be reimbursed for moneys expended on behalf of the child, children or caretaker. The Department
of Human Services shall further be subrogated to the debt created by any order or decree
awarding support and maintenance to or for the benefit of any child, children or caretaker included
within the assignment under this section and shall be empowered to receive money judgments
and endorse any check, draft, note or other negotiable document in payment thereof.

The assignment created under this section shall be released upon closure of the
assistance case and the termination of assistance payments except for support and maintenance
obligations accrued and owing at the time of closure which are necessary to reimburse the
department for any balance of assistance payments made.

The Department of Human Services may, at the election of the recipient, continue to
receive support and maintenance moneys on behalf of the recipient following closure of the
assistance case and shall distribute the moneys to the caretaker, child or children.

§9-3-5. Services to persons not otherwise eligible.

The department may make available the services established under the provisions of
section four of this article, to any person not eligible for receipt of public assistance upon
application by such person: Provided, That the department may not require such person to use

its services. These services may include, but need not be limited fo, the following: Location of the

‘ responsible parent whose whereabouts are unknown, collection of child support and maintenance

moneys owed, and distribution of support and maintenance moneys paid.
The department may charge a reasonable fee to nonpublic assistance persons for the

provision of services and, when the department has provided services for the collection of support
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and maintenance, may charge a reasonable fee to the person responsible for the support and
maintenance. The commissioner shall establish by regulations the amount of such fees, not in
excess of maximum amounts permitted by applicable federal law, which regulations may be
amended and supplemented from time to time.

§9-3-6. Program for drug screening of applicants for cash assistance.

(a) As used in this section:

(1) "Applicant” means a person who is applying for benefits from the Temporary
Assistance for Needy Families Program.

(2) "Board of Review" means the board established in §9-2-6(13) of this code.

(3) "Caseworker" means a person employed by the department with responsibility for
making a reasonable suspicion determination during the application process for Temporary
Assistance for Needy Families Program. -

(4) "Child Protective Services" means the agency within the department responsible for
investigating reports of child abuse and neglect as required in §49-2-802 of this code.

(6) "Department" means the Department of Human Services.

(8) "Drug screen” or "drug screening" means any analysis regarding substance abuse
conducted by the Department of Human Services on applicants for assistance from the
Temporary Assistance for Needy Families Program.

(7) "Drug test" or "drug testing” means a drug test whiqh tests urine for amphetamines
(amphetamine and methamphetamine) cocaine, marijuana, opiates (codeine and morphine),
phencyclidine, barbiturates, benzodiazepines, methadone, propoxyphene, and expanded opiates
(oxycodone, hydromorphone, hydrocodone, oxymorphone).

(8) "Secretary" means the secretary of the department or his or her designee.

(9) "Temporary Assistance for Needy Families Program" means assistance provided
through ongoing cash benefits pursuant to 42 U. S. C. § 601 et seq. operated in West Virginia as

the West Virginia Works Program pursuant to §9-9-1 ef seq. of this code.
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(b) Sﬁbject to federal approval, the secretary shall implement and administer a program
to drug screen any adult applying for assistance from the Temporary Assistance for Needy
Families Program. The secretary shall administer this program until December 31, 2026.

(c) Reasonable suspicion exists if:

(1) A case worker determines, based upon the result of the drug screen, that the applicant
demonstrates qualities indicative of substance abuse based upon the indicators of the drug
screen; or

(2) An applicant has been convicted 'of a drug-related offense within the three years
immediately prior to an application for Temporary Assistance for Needy Families Program and
whose conviction becomes known as a result of a drug screen as set forth in this section.

(d) Presentation of a valid prescription for a detected substance that is prescribed by a
health care provider authorized to prescribe a controlled substance is an absolute defense for
failure of any drug test administered under the provisions of this section.

(e) Upon a determination by the case worker of reasonable suspicion as set forth in this
section an applicant shall be required to complete a drug test. The cost of administering the drug
test and initial substance abuse testing program is the responsibility of the Department of Human
Services. Any applicant whose drug test results are positive may request that th’e drug test
specimen be sent to an alternative drug-testing facility for additional drug testing. Any applicant
who requests an additional drug test at an alternative drug-testing facility shall be required to pay
the cost of the alternative drug test.

(f) Any applicant who has a positive drug test shall complete a substance abuse treatment
and counseling program and a job skills program approved by the secretary. An applicant may
continue to receive benefits from the Temporary Assistance for Needy Families Program while
participating in the substance abuse treatment and counseling program or job skills program.
Upon completion of both a substance abuse treatment and counseling program and a job skills

program, the applicant is subject to periodic drug screening and testing as determined by the
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secretary in rule. Subject to applicable federal laws, any applicant for Temporary Assistance for
Needy Families Program who fails to complete, or refuses to participate in, the substance abuse
treatment and counseling program or job skills program as required under this subsection is
ineligible to receive Temporary Assistance for Needy Families benefits until he or she is
successfully enrolled in substance abuse treatment and counseling and job skills programs. Upon

a second positive drug test, an applicant shall be ordered to complete a second substance abuse

treatment and counseling program and job skills program. He or she shall be suspended from the

Temporary Assistance for Needy Families Program for a period of 12 months, or until he or she
completes both a substance abuse treatment and counseling program and a job skills program.
Upon a third positive drug test an applicant shall be permanently terminated from the Temporary
Assistance for Needy Families Program subject to applicable federal law.

(g) Any applicant who refuses a drug screen or a drug test is ineligible for assistance.

(n) The secretary shall order an investigation and home visit from Child Protective
Services on any applicant whose benefits are suspended and who has not designated a protective
payee or whose benefits are terminated due to failure to pass a drug test. This investigation and
home visit may include a face-to-face interview with the child, if appropriate; the development of
a protection plan; and, if necessary for the health and well-being of the child, may also involve
law enforcement. This investigation and home visit shall be followed by a report detailing
recommended action which Child Protective Services shall undertake. Child Protective Services
is responsible for providing, directing, or coordinating the appropriate and timely delivery of
services to any child who is the subject of any investigation and home visit conducted pursuant
to this section. In cases where Child Protective Services determines that the best interests of the
child require court action, it shall initiate the appropriate legal proceeding.

(i} Any other adult members of a household that includes a person declared ineligible for
the Temporary Assistance for Needy Families Program pursuant to this section shall, if otherwise

eligible, continue to receive Temporary Assistance for Needy Families benefits.
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(i)(1) No dependent child’s eligibility for benefits under the Temporary Assistance for
Needy Families Program may be affected by a parent's failure to pass a drug test.

(2) If pursuant to this section a parent is deemed ineligible for the Temporary Assistance
for Needy Families Program, the dependent child's eligibility is not affected and an appropriate
protective payee shall be designated to receive benefits on behalf of the child.

(3) The parent may choose to designate another person as a protective payee to receive
benefits for the minor child. The designated person shalf be an immediate family member, or if an
immediate family member is not available or declines the option, another person may be
designated.

(4) The secretary shall screen and approve the designated person.

(k)(1) An applicant who is determined by the secretary to be ineligible to receive benefits
pursuant to subsection (f) of this section due to a failure to participate in a substance abuse
treatment and counseling program or a job skills program who can later document successful
completion of a drug treatment program approved by the secretary may reapply for benefits six
months after the completion of the substance abuse treatment and counseling program or job
skills program. An applicant who has met the requirements of this subdivision and reapplies is
also required to submit to a drug test and is subject to the provisions of subsection (f) of this

section.

(2) An applicant may reapply only once pursuant to the exceptions contained in this
subsection.

(3) The cost of any drug screen or test and drug treatment provided under this subsection
is the responsibility of the individual being screened and receiving treatment.

(I) An applicant who is denied assistance under this section may request a review of the
denial by the Board of Review. The results of a drug screen or test are admissible without further
authentication or qualification in the review of denial by the Board of Review and in any appeal.

The Board of Review shall provide a fair, impartial, and expeditious grievance and appeal process’
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to applicants who have been denied Temporary Assistance for Needy Families benefits pursuant
to the provisions of this section. The Board of Review shall make findings regarding the denial of
benefits and issue a decision which either verifies the denial or reverses the decision to deny
benefits. Any applicant adversely affected or aggrieved by a final decision or order of the Board
of Review may seek judicial review of that decision.

(m) The secretary shall ensure the confidentiality of all drug screen and drug test results
administered as part of this program. Drug screen and test results shall be used only for the
purpose of determining eligibility for the Temporary Assistance for Needy Families Program. At
no time may drug screen or test results be released to any public or private person or entity or
any law-enforcement agency, except as otherwise authorized by this section.

(n) The secretary shall promulgate emergency rules pursuant to the provisions of §29A-
3-1 et seq. of this code to prescribe the design, operation, and standards for the implementation
of this section.

(o) A person who intentionally misrepresents any material fact in an application filed under
the provisions of this section is guilty of a misdemeanor and, upon conviction thereof, shall be
punished by a fine of not less than $100 nor more than $1,000 or by confinement in jail not to
exceed six months, or by both fine and confinement.

(p) The secretary shali report to the Joint Committee on Government and Finance by
December 31, 2016, and annually after that until the conclusion of the program on the status of
the federal approval and program described in this section. The report shall include, but is not
limited to:

(1) The total number of applicants who were deemed ineligible to receive benefits under
the program due to a positive drug test for controlled substances;

(2) The number of applicants for whom there was a reasonable suspicion due fo a

conviction of a drug-related offense within the five years prior to an application for assistance;
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(3) The number of those applicants that receive benefits after successful completion of a
drug treatment program as specified in this section; and

(4) The total cost to operate the program.

(q) Should federal approval not be given for any portion of the program as set forth in this
section, the secretary shall implement the program to meet the federal objections and continue to
operate a program consistent with the purposes of this section.

(r) For the purposes of the program contained in this section, pursuant to the authority and
option granted by 21 U. S. C. § 862a(d)(1)(A) to the states, West Virginia exempts all persons
domiciled within the state from the application of 21 U. S. C. § 862a(a).

ARTICLE 4A. MEDICAID UNCOMPENSATED CARE FUND.
§9-4A-2. Creation of Medicaid uncompensated care fund.

(a) There is created in the state Treasury a special revolving fund known as the Medicaid
uncompensated care fund. All moneys deposited or accrued in this fund shall be used exclusively:

(1) To provide the state's share of the federal Medicaid program funds in order to improve
inpatient payments to disproportionate share hospitals; and

(2) To cover administrative cost incurred by the Department of Human Services and
associated with the Medicaid program and this fund: Provided, That no expenditures may be
made to cover said administrative costs for any fiscal year after 1992, except as appropriated by
the Legislature.

(b) Moneys from the following sources may be placed into the fund:

(1) All public funds transferred by any public agency to the Medicaid program for deposit
in the fund as contemplated or permitted by applicabie federal Medicaid laws;

(2) All private funds contributed, donated or bequeathed by corporations, individuals or
other entities to the fund as contemplated and permitted by applicable federal Medicaid laws;

(3) Interest which accrued on amounts in the fund from sources identified in subdivisions

(1) and (2) of this subsection; and
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(4) Federal financial participation matching the amounts referred to in subdivisions (1), (2)
and (3) of this subsection, in accordance with Section 1902 (a) (2) of the Social Security Act.

(¢) Any balance remaining in the Medicaid uncompensated care fund at the end of any
state fiscal year shall not revert to the state Treasury but shall remain in this fund and shall be
used only in a manner consistent with this article.

(d) Moneys received into the fund shall not be counted or credited as part of the legislative
general appropriation to the state Medicaid program.

(e) The fund shall be administered by the Department of Human Services. Moneys shall
be disbursed from the fund on a quarterly basis. The secretary of the department shall implement
the provisions of this article prior to the receipt of any transfer, contribution, donation or bequest
from any public or private source.

(f) All moneys expended from the fund after receipt of federal financial participation shall
be allocated to reimbursement of inpatient charges and fees of eligible disproportionate share
hospitals. Except for the payment of administrative costs as provided for in this section,
appropriation from this fund for any other purposes is void.

§9-4A-2a. Medical services trust fund.

(a) The Legislature finds and declares that certain dedicated revenues shouid be
preserved in trust for the purpose of stabilizing the state's Medicaid program and providing
services for future federally mandated population groups in conjunction with federal reforrﬁ.

(b) There is created a special account within the Department of Human Services, which
shall be an interest-bearing account and may be invested in the manner permitted by §12-6-9 of
this code, designated the medical services trust fund. Funds paid into the account shall be derived
from the following sources:

(1) Transfers, by intergovernmental transfer, from the hospital services revenue account

provided for in §16-1-15a of this code;

(2) All interest or return on investment accruing to the fund;
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(3) Any gifts, grants, bequests, transfers or donations which may be received from any
governmental entity or unit or any person, firm, foundation or corporation; and

(4) Any appropriations by the Legislature which may be made for this purpose.

(c) Expenditures from the fund are limited to the following:

(1) Payment of backlogged billings from providers of Medicaid services when cash-flow
problems within the medical services fund do not permit payment of providers within federally
required time limits; and

(2) Funding for services to future federally mandated population groups in conjunction with
federal health care reform: Provided, That other Medicaid funds have been exhausted for the
federally mandated expansion: Provided, however, That new optional services for which a state
Medicaid plan amendment is submitted after May 1, 1993, which are not cost effective for the
state, are eliminated prior to expenditure of any moneys from this fund for Medicaid expansion.

(3) Payment of the required state match for Medicaid disproportionate share payments in
order to receive federal financial participation in the disproportionate share hospital program.

(d) Expenditures from the fund solely for the purposes set forth in subsection (c) of this
section shall be authorized in writing by the Governor, who shall determine in his or her discretion
whether any expenditure shall be made, based on the best interests of the state as a whole and
its citizens, and shall designate the purpose of the expenditure. Upon authorization signed by the
Governor, funds may be transferred to the medical services fund: Provided, That all expenditures
from the medical services trust fund shall be reported forthwith to the Joint Committee on
Government and Finance.

(e) Notwithstanding the provision of §12-2-2 of this code, moneys within the medical
services trust fund may not be redesignated for any purpose other than those set forth in
subsection (c) of this section, except thét, upon elimination of the Medicaid program in conjunction
with federal health care reform, moneys within the fund may be redesignated for the purpose of

providing health care coverage or services in coordination with federal reform.
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§9-4A-2b. Expansion of coverage to children and terminally ill.

(a) It is the intent of the Legislature that steps be taken to expand coverage to children
and the terminally ill and to pay for this coverage by fully utilizing federal funds. To achieve this
intention, the Department of Human Services shall undertake the following:

(1) The department shall provide a streamlined application form, which shall be no longer
than two pages, for all families applyihg for medical coverage for children under any of the
programs set forth in this section; and

(2) The department shall provide the option of hospice care to terminally ill West Virginians
who otherwise qualify for Medicaid.

(3) The department shall accelerate the Medicaid option for coverage of Medicaid to all
West Virginia children whose family income is below one hundred percent of the federal poverty
guideline.

(b) Notwithstanding the provisions of §9-4A-2a of this code, the accruing interest in the
medical séwices trust fund may be utilized to pay for the programs specified in subsection (a) of
this section:; Provided, That to the extent the accrued interest is not sufficient to fully fund the
specified programs, the disproportionate share hospital funds paid into the medical services trust
fund after June 30, 1994, may be applied to cover the cost of the specified programs.

(c) Annually on January 1, the department shall report to the Governor and to the
Legislature information regarding the number of children and elderly covered by the programs in
subdivisions (2) and (3) of subsection (a), the cost of services by type of service provided, a cost-
benefit analysis of the acceleration and expansion on other insurers and the reduction of
uncompensated care in hospitals as a result of the programs.

§9-4A-4. Legislative reports.
(a) The Secretary of the Department of Human Services shall make an annual report to

the Legislature on the use of the Medicaid uncompensated care fund.
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(b) The health care cost review authority_ shall make an annual report to the Legislature
on the impact of improved Medicaid inpatient payments resulting from the fund on
nongovernmental payor health care costs.

ARTICLE 4B. PHYSICIAN/MEDICAL PRACTITIONER PROVIDER MEDICAID ACT.
§9-4B-1. Definitions.

The following words, when used in this article, have meanings ascribed to them in this
section, except in those instances where the context clearly indicates a different meaning:

(a) "Board" means the physician/medical practitioner provider Medicaid enhancement
board created to develop, review and recommend the physician/medical practitioner provider fee
schedule;

(b) "Physician provider" means an allopathic or osteopathic physician, rendering services
within this state and receiving reimbursement, directly as an individual provider or indirectly as an
employee or agent of a medical clinic, partnership or other business entity;

(c) "Nurse practitioner" means a registered nurse qualified by virtue of his or her education
and credentials and approved by the West Virginia board of examiners for registered professional
nurses to practice as an advanced practice nurse independently or in a collaborative relationship
with a physician;

(d) "Nurse-midwife" means a qualified professional nurse registered with the West Virginia
board of examiners for registered professional nurses who by virtue of additional training is
specifically qualified to practice nurse-midwifery according to the statement of standards for the
practice of nurse-midwifery as set forth by the American college of nurse-midwives;

(e) "Physician assistant” means an assistant to a physician who is a graduate of an
approved program of instruction in primary health care or surgery, has attained a baccalaureate
or master's degree, has passed the national certification examination and is qualified to perform
direct patient care services under the supervision of a physician;

(f) "Registered nurse first assistant" means one who:
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(1) Holds a current active registered nurse licensure;
(2) Is certified in perioperative nursing; and
(3) Has successfully completed and holds a degree or certificate from a recognized

program which consists of:

(A) The association of operating room nurses, inc., care curriculum for the registered nurse

first assistant; and

(B) One year of post-basic nursing study, which shall include at least forty-five hours of
didactic instruction and one hundred twenty hours of clinical internship or its equivalent of two
college semesters;

A registered nurse who was certified by the certification board of perioperative nursing
before one thousand nine hundred ninety-seven is not required to fulfill the requirements of
subdivision (3) of this subsection;

(g) "Perioperative nursing" means a practice of nursing in which the nurse provides
preoperative, intraoperative and post-operative nursing care to surgical patients;

(h) "Secretary” means the Secretary of the Department of Human Services; and

(i) "Single state agency" means the single state agency for Medicaid in this state.
§9-4B-4. Powers and duties.

(a) The board shall:

(1) Develop and recommend a reasonable physician/medical practitioner provider fee
schedule that conforms with federal Medicaid laws and remains within the limits of annual funding
available to the single state agency for the Medicaid program. In developing the fee schedule, the
board may refer to a nationally published regional specific fee schedule selected by the Secretary
of the Department of Human Services. The board may consider identified health care priorities in
developing its fee schedule to the extent permitted by applicable federal Medicaid laws and may

recommend higher reimbursement rates for basic primary and preventive health care services
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than for other services. If the single state agency approves the fee schedule, it shall implement
the physician/medical practitioner provider fee schedule;

(2) Review the fee schedule on a quarterly basis and recommend to the single state
agency any adjustments it considers necessary. If the single state agency approves any of the
board's recommendations, it shall immediately implement those adjustments and shall report the
same to the Joint Committee on Government and Finance on a quarterly basis;

(3) Meet and confer with representatives from each medical specialty area so that equity
in reimbursement increases or decreases be achieved to the greatest extent possible;

(4) Assist and enhance communications between participating physician and medical
practitioner providers and the Department of Human Services; and

(5) Review reimbursements in relation to those physician and. medical practitioner
providers who provide early and periodic screening diagnosis and treatment.

(b) The board may carry out any other powers and duties as prescribed for it by the
secretary.

(c) Nothing in this section gives the board the authority to interfere with the discretion and
judgment given to the single state agency that administers the state's Medicaid program. If the
single state agency disapproves the recommendations or adjustments to the fee schedule, it is
expressly authorized to make any modifications to fee schedules as are necessary to ensure that
total financial requirements of the agency for the current fiscal year with respect to the state's
Medicaid plan are met and shall report the same to the Joint Committee on Government and
Finance on a quarterly basis: Provided, That the single state agency shall provide reimbursement
for the services of a registered nurse first assistant which reimbursement shall be no less than
thirteen and six tenths of one percent of the rate for a surgeon physician. The purpose of the
board is to assist and enhance the role of the single state agency in carrying out its mandate by

acting as a means of communication between the Medicaid provider community and the agency.
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(d) On a quarterly basis, the single state agency and the board shall report to the Joint
Committee on Government and Finance the status of the fund, any adjustments to the fee
schedule and the fee schedule for each health care provider group identified in sectioﬁ one of this
article.

ARTICLE 4C. HEALTH CARE PROVIDER MEDICAID ENHANCEMENT ACT.
§9-4C-1. Definitions.

The following words when used in this article have the meanings ascribed to them in this
section, except in those instances where the context clearly indicates a different meaning:

(a) "Ambulance service provider" means a person rendering ambulance services within
this state and receiving reimbursement, directly as an individual provider or indirectly as an
employee or agent of a medical clinic, partnership or other business entity.

(b) "General health care provider" means an audiologist, a behavioral health center, a
chiropractor, a community care center, an independent laboratory, an independent X ray service,
an occupational therapist, an optician, an optometriét, a physical therapist, a podiatrist, a private
duty nurse, a psychologist, a rehabilitative specialist, a respiratory therapist and a speech
therapist rendering services within this state and receiving reimbursement, directly as an
individual provider or indirectly as an employee or agent of a medical clinic, partnership or other
business entity.

(c) "Inpatient hospital services provider” means a provider of inpatient hospital services
for purposes of Section 1903(w) of the Social Security Act.

(d) "Intermediate care facility for individuals with an intellectual disability services provider"
means a provider of intermediate care facility services for individuals with an intellectual disability
for purposes of Section 1903(w) of the Sociat Security Act.

(e) "Nursing facility services provider" means a provider of nursing facility services for

purposes of Section 1903(w) of the Social Security Act.
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(f) "Outpatient hospital service provider" means a hospital providing preventative,
diagnostic, therapeutic, rehabilitative or palliative services that are furnished to outpatients.

(g) "Secretary" means the Secretary of the Department of Human Services.

(h) "Single state agency” means the single state agency for Medicaid in this state.
§9-4C-7. Powers and duties.

(a) Each board created pursuant to this article shall:

(1) Develop, recommend, and review reimbursement methodology where applicable, and
develop and recommend a reasonable provider fee schedule, in relation to its respective provider
groups, so that the schedule conforms with federal Medicaid laws and remains within the limits of
annual funding available to the single state agency for the Medicaid program. In developing the
fee schedule the board may refer to a nationally published regional specific fee schedule, if
available, as selected by the secretary in accordance with §9-4C-8 of this code. The board may
consider identified health care priorities in developing its fee schedule to the extent permitted by
applicable federal Medicaid laws, and may recommend higher reimbursement rates for basic
primary and preventative health care services than for other services. In identifying basic primary
and preventative health care services, the board may consider factors, including, but not limited
to, services defined and prioritized by the basic services task force of the health care planning
commission in its report issued in December of the year 1992; and minimum benefits and
coverages for policies of insurance as set forth in and minimum benefits and coverages for
policies of insurance as set forth in chapter thirty-three of this code and rules of the Insurance
Commissioner promulgated thereunder. If the single state agency approves the adjustments to
the fee schedule, it shall implement the provider fee schedule;

(2) Review its respective provider fee schedule on a quarterly basis and recommend to
the single state agency any adjustments it considers necessary. If the single state agency

approves any of the board’s recommendations, it shall immediately implemeht those adjustments;
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(3) Assist and enhance communications between participating providers and the
Department of Human Services;

(4) Meet and confer with representatives from each specialty area within its respective
provider group so that equity in reimbursement increases or decreases may be achieved to the
greatest extent possible and when appropriate to meet and confer with other provider boards; and

(5) Appoint a chairperson to preside over all official transactions of the board.

(b) Each board may carry out any other powers and duties as prescribed to it by the
secretary.

(c) Nothing in this section gives any board the authority to interfere with the discretion and
judgment given to the single state agency that administers the state’s Medicaid program. If the
single state agency disapproves the recommendations or adjustments to the fee schedule, it is
expressly authorized to make any modifications to fee schedules as are necessary to ensure that
total financial requirements of the agency for the current fiscal year with respect to the state’s
Medicaid plan are met and shall report such modifications to the Joint Committee on Government
and Finance on a quarterly basis. The purpose of each board is to assist and enhance the role of
the single state agency in carrying out its mandate by acting as a means of communication
between the health care provider community and the agency.

(d) In addition to the duties specified in subsection (a) of this section, the ambulance
service provider Medicaid board shall develop a method for regulating rates charged by
ambulance services.

§9-4C-8. Duties of Secretary of Department of Human Services.

(a) The secretary, or his or her designee, shall serve on each board created pursuant to
this article as an ex officio, nonvoting member and shall keep and maintain records for each
board.

(b) In relation to outpatient hospital services, the secretary shall furnish information

needed for reporting purposes. This information includes, but is not limited to, the following:

81



10
11
12
13
14

15

10
"1
12

13

Enr HB 4274

(1) For each hospital, the amount of payments and related billed charges for hospital
outpatient services each month;

(2) The percentage of the state’s share of Medicaid program financial obligation from time
to time as necessary; and

(3) Any other financial and statistical information necessary to determine the net effect of
any cost shift.

(c) The secretary shall determine an appropriate resolution for conflicts arising between
the various boards.

(d) The secretary shall purchase nationally published fee schedules to be used, if
available, as a reference by the Medicaid enhancement boards in developing fee schedules.
ARTICLE 4D. MEDICAID BUY-IN PROGRAM.

§9-4D-2. Definitions.

As used in this article:

(1) "Approved accounts" means any retirement account that the secretary has determined
is not to be included as an asset in determining the eligibility of an individual for participation in
the buy-in program. Approved accounts may include, but not be limited to, private retirement
accounts such as individual retirement accounts; other individual accounts; and employer-
sponsored retirement plans such as 401(k) plans, Keogh plans and employer pension plans.

(2) "Basic coverage group” means an optional coverage group as defined by the Ticket to
Work and Work Incentives Improvement Act of 1999.

(3) "Copayment" is a fixed fee to be paid by the patient at the time of each office visit,
outpatient service or filling of prescriptions.

(4) "Cost-sharing" means the eligible participant will participate in the cost of the program

by paying the enroliment fee, monthly premiums and copayments if established by the

department.
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(5) "Countable income” means income that does not exceed two hundred fifty percent of
the federal poverty level: Provided, That for purposes of this article, countable income does not
include:

(A) The income of the individual's spouse, parent or guardian with whom he or she resides;
and

(B) Income disregarded under the state Medicaid plan's financial methodology, including
income disregarded under the federal sﬁpplemental security income program (42 U.S.C. §1382)
as impairment-related work expenses.

(6) "Countable resources” includes earned and unearned income: Provided, That
countablé resources do not include:

(A) Liquid assets of up to $5,000 for an individual;

(B) Liquid assets of up to $10,000 for a family;

(C) Retirement accounts; and

(D) Independence accounts.

(7) "Department" means the Department of Human Services.

(8) "Disability" means a medically determinable physical or mentai condition that:

(A) Can be expected to result in death or has lasted, or can be expected to last, for a
continuous period of not less than twelve months; and

(B) Renders a person unable to engage in substantial gainful activity; and

(C) Is a disability defined by social security administration criteria and has been
determined by either the social security administration or the department.

(9) "Eligible buy-in participant” means an individual who:

(A) Is a resident of the State of West Virginia;

(B) Has a disability as defined herein;

(C) Is at least sixteen years of age and less than sixty-five years of age;
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(D) Is engaged in competitive employment, including self-employment or nontraditional
work that results in remuneration at or above minimum wage in an integrated setting;

(E) Has countable resources that do not exceed the resource limits as defined in this
article; and

(F) Has countable income that does not exceed the income limits as defined in this article.

(10) "Enroliment fee" means a one-time fee to participate in the Medicaid buy-in program.

(11) "Federal benefit rate" is the amount of monthly federai or state benefits paid to
persons with limited income and resources who are age sixty-five or older, blind or disabled.

(12) "Federal poverty level" means the level of personal or family income below which one
is classified as poor according to federal governmental standards, commonly referred to as the
federal poverty guidelines which are issued and printed each year in the federal register.

(13) "Income" means money earned from employment wages or self-employment
earnings and unearned money received from any other source.

(14) "Independence accounts" are department-approved accounts established with the
department solely by funds paid from the earned income of an eligible buy-in participant to cover
expenses necessary to enhance or maintain his or her independence or increase employment
opportunities. Approved expenditures from the funds may include: Educational expenses; work-
related expenses; home purchase or modification; transportation; medical expenses; assistive
technology and related services; or for short-term living expenses in times of qualified
emergencies as determined by the department.

(15) "Liquid assets" are cash or assets payable in cash on demand, including financial
instruments that can be converted to cash within twenty working days. For purposes of this article,
national, state and local holidays are not working days.

(16) "Premium” is a monthly fee paid by an eligible buy-in participant to continue

participation in the program.
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(17) "Resources" are possessions that the eligible buy-in participant owns that could be
changed to cash and used for food, clothing or shelter and that qualify as resources under the

applicabie social security administration guidelines.

(18) "Retirement accounts” are moneys invested in approved retirement funds and
accounts that are disregarded as an asset by the department in determining the eligibility of an
individual for participation in the buy-in program.

§9-4D-9. Advisory council; rules.

(a) The secretary of the department shall establish a Medicaid buy-in program advisory
council, consisting of representatives from the state Medicaid agency, the state rehabilitation
agency, the state office of family support, the West Virginia statewide independent living council,
the West Virginia state rehabilitation council, the West Virginia developmental disabilities council,
the West Virginia mental health planning council and the center for excellence in disabilities at
West Virginia University.

(b) The secretary shall submit proposed rules for review and input to the advisory council
prior to release for public comment and shall consider any recommendations of the advisory
council before adopting final rules.

(c) The secretary shall propose emergency rules in accordance with the provisions of 29A-
3-15 of this code to implement the provisions of this article. Thereafter, the secretary shali propose
additional rules for legislative approval in accordance with the provisions of said article three,
6hapter twenty-nine-a of this code as may be needed to administer and maintain the Medicaid
buy-in program. |
ARTICLE §. MISCELLANEOUS PROVISIONS.

§9-5-9. Direct cremation or direct burial expenses for indigent persons.

(a) For the purposes of this section:

“Direct burial" means the removal of the remains from the place of death; casket for the

deceased and transportation to a West Virginia cemetery.
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"Direct cremation” includes the removal of the remains from the place of death; container;
and crematory fees.

"Spouse” means the person to whom the decedent was legally married and who survived
the decedent: Provided, That a petition for divorce had not been filed by either the decedent or
the spouse prior to the decedent'’s death.

(b) The Department of Health shall pay for direct cremation or direct burial for indigent
persons in an amount not to exceed the actual cost of the direct cremation or direct burial service
provided, or $1,000 whichever is less.

(c) Prior to paying for direct cremation or direct burial, the department shall determine the
financial assets of a deceased person and whether or not the deceased’s estate or any of his or
her relatives who are liable for the direct cremation or direct burial expenses pursuant to
subsection (d) of this section is financially able to pay, alone or in conjunction, for the direct
cremation or direct burial expenses. The department shall require that an affidavit be filed with
the department, in a form provided by and determined in accordance with the income guidelines
as set forth by the department, as well as any other supporting financial information the
department may require, including, but not limited to, bank statements and income tax information
of the deceased person and the relatives of the deceased person who are liable for the direct
cremation or direct burial expenses pursuant to section nine of this article. The affidavit must be:

(1) Signed by the heir or heirs-at-law and state that the estate of the deceased person is
unable to pay the costs associated with direct cremation or direct burial and that the sole or
combined assets of the heir or heirs-at-law are not sufficient to pay for the direct cremation or
direct burial of the deceased person; or

(2) Signed by the county coroner or the county health officer, the attending physician or
other person signing the death certificate or the state medical examiner stating that the deceased

person has no heirs or that heirs have not been located after a reasonable search and that the
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deceased person had no estate or the estate is pecuniarily unable to pay the costs associated
with direct cremation or direct burial.

(d) The relatives of an indigent person, who are of sufficient ability, shall be liable to pay
the direct cremation or direct burial expenses in the following order:

(1) The spouse.

(2) The children.

(3) The parents.

(4) The brothers and sisters.

(e) The department may proceed by motion in the circuit court of the county in which the
indigent person may be, against one or more of the relatives liable.

(f) If a relative so liable does not reside in this state and has no estate or debts due him or
her within the state by means of which the liability can be enforced against him or her, the other
relatives shall be liable as provided by this section.

(g) The liability of the relative of an indigent person for funeral service expenses is limited
to the amount paid by the department.

(h) Payment for direct burials or direct cremations for indigents shall be made by the
department to the West Virginia funeral director licensed pursuant to §30-6-9 of this code or a
crematory operator certificated pursuant to §30-6-11 of this code that provided the direct burial or
direct cremation, as the department may determine, pursuant to appropriations for expenditures
made by the Legislature. Nothing in this section shall prohibit a family from holding a memorial
service for the indigent person: Provided, That payment under this section is limited to direct burial
and direct cremation and may not include payment for a memorial service.

(i) In the event that no family members can be found, or refuse to participate, an application
for payment of direct cremation or direct burial for indigent persons may be submitted to the

department by the provider of such services.

87



54
55
56
57
58
59
60

61

10
11

12

Enr HB 4274

(i) A direct cremation may not be made of the decedent if objectionable pursuant to
deceaent’s religion or otherwise prohibited by federal law, state law or regulation, in which case,
alternate funeral service expenses shall be substituted. In the absence of a religious objection or
prohibition by federal law, state law or regulation, an indigent for which payment under this section
is authorized shall be cremated.

(k) A person who knowingly swears falsely in an affidavit required by this section shall be
guilty of a misdemeanor and, upon conviction thereof, shall be fined not more than $1,000 or
confined in jail for a period of not more than six months, or both fined and confined.

§9-5-11. Definitions; Assignment of rights; right of subrogation by the department for third-
party liability; notice requirement for claims and civil actions; notice requirement
for settlement of third-party claim; penalty for failure to notify the department;
provisions related to trial; attorneys fees; class actions and muitiple plaintiff
actions not authorized; and Secretary's authority to settle.

(a) Definitions. — As used in this section, unless the context otherwise requires:

(1) "Bureau" means the Bureau for Medical Services.

(2) "Department” means the Department of Human Services, or its contracted designee.

(3) "Recipient" means a person who applies for and receives assistance under the
Medicaid Program.

(4) "Secretary" means the Secretary of the Department of Human Services.

(5) “Third-party” means an individual or entity that is alleged to be liable to pay all or part
of the costs of a recipient's medical treatment and medical-related services for personal injury,
disease, illness or disability, as well as any entity including, but not limited to, a business

organization, heaith service organization, insurer, or public or private agency acting by or on

behalf of the allegedly liable third-party.

(b) Assignment of rights. —
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(1) Submission of an application to the department for medical assistance is, as a matter
of law, an assignment of the right of the applicant or his or her legal representative to recover
from third parties past medical expenses paid for by the Medicaid program.

(2) At the time an application for medical assistance is made, the department shall include
a statement along with the application that explains that the applicant has assigned all of his or
her rights as provided in this section and the legal implications of making this assignment.

(3) This assignment of rights does not extend to Medicare benefits.

(4) This section does not prevent the recipient or his or her legal representative from
maintaining an action for injuries or damages sustained by the recipient against any third-party
and from including, as part of the compensatory damages sought to be recovered, the amounts
of his or her past medical expenses.

(5) The department shall be legally subrogated to the rights of the recipient against the
third party.

(6) The department shall have a priority right to be paid first out of any payments made to
the recipient for past medical expenses before the recipient can recover any of his or her own
costs for medical care.

(7) A recipient is considered to have authorized all third-parties to release to the
department information needed by the department to secure or enforce its rights as assignee
under this chapter.

(c) Notice requirement for claims and civil actions. —

(1) A recipient's legal representative shall provide notice to the department within 60 days
of asserting a claim against a third party. If the claim is asserted in a formal civil action, the
recipient's legal representative shall notify the department within 60 days of service of the
complaint and summons upon the third party by causing a copy of the summons and a copy of

the complaint to be served on the department as though it were named a party defendant.
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(2) If the recipient has no legal representative and the third party knows or reasonably
should know that a recipient has no representation then the third party shall provide notice to the
department within sixty days of receipt of a claim or within thirty days of receipt of information or
documentation reflecting the recipient is receiving Medicaid benefits, whichever is later in time.

(3) In any civil action implicated by this section, the department may file a notice of
appearance and shall thereafter have the right to file and receive pleadings, intervene and take
other action permitted by law.

(4) The department shall provide the recipient and the third party, if the recipient is without
legal representation, notice of the amount of the purported subrogation lien within thirty days of
receipt of notice of the claim. The department shall provide related supplements in a timely
manner, but no later than fifteen days after receipt of a request for same.

(d) Notice of settlement requirement. —

(1) A recipient or his or her representative shall notify the department of a seftlement with
a third-party and retain in escrow an amount equal to the amount of the subrogation lien asserted
by the department. The notification shall include the amount of the settlement being allocated for
past medical expenses paid for by the Medicaid program. Within 30 days of the receipt of any
such notice, the department shall notify the recipient of its consent or rejection of the proposed
allocation. If the department consents, the recipient or his or her legal representation shall issue
payment out of the settlement proceeds in a manner directed by the Secretary or his or her
designee within 30 days of consent to the proposed allocation.

(2) If the total amount of the settiement is less than the department's subrogation lien, then
the settling parties shall obtain the department's consent to the settlement before finalizing the
settlement. The department shall advise the parties within 30 days and provide a detailed
itemization of all past medical expenses paid by the department on behalf of the recipient for

which the department seeks reimbursement out of the settlement proceeds.
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(3) If the department rejects the proposed allocation, the department shali seek a judicial
determination within 30 days and provide a detailed itemization of all past medical expenses paid
by the department on behalf of the recipient for which the department seeks reimbursement out

of the settlement proceeds.

(A) If judicial determination becomes necessary, the trial court is required to hold an
evidentiary hearing. The recipient and the department shall be provided ample notice of the same
and be given just opportunity to present the necessary evidence, including fact witness and expert
witness testimony, to establish the amount to which the department is entitled to be reimbursed
pursuant to this section.

(B) The department shall have the burden of proving by a preponderance of the evidence
that the allocation agreed to by the parties was improper. For purposes of appeal, the frial court's
decision should be set forth in a detailed order containing the requisite findings of fact and
conclusions of law to support its rulings.

(4) Any settlement by a recipient with one or more third-parties which would otherwise fully
resolve the recipient's claim for an amount collectively not to exceed $20,000 shall be exempt
from the provisions of this section.

(5) Nothing herein prevents a recipient from seeking judicial intervention to resolve any
dispute as to allocation prior to effectuating a seftlement with a third party.

(e) Department failure to respond to notice of settlement. — If the department fails to
appropriately respond to a notification of settlement, the amount to which the department is
entitled to be paid from the settlement shall be limited to the amount of the settlement the recipient
has allocated toward past medical expenses.

(f) Penalty for failure to notify the department. — A legal representative acting on behalf
of a recipient or third party that fails to comply with the provisions of this section is liable to the

department for all reimbursement amounts the department would otherwise have been entitled to
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collect pursuant to this section but for the failure to comply. Under no circumstances may a pro
se recipient be penalized for failing to comply with the provisions of this section.

(@) Miscellaneous provisions relating to trial. —

(1) Where an action implicated by this section is tried by a jury, the jury may not be
informed at any time as to the subrogation lien of the department.

(2) Where an action implicated by this section is tried by judge or jury, the trial judge shall,
or in the instance of a jury trial, require that the jury, identify precisely the amount of the verdict
awarded that represents past medical expenses.

(3) Upon the entry of judgment on the verdict, the court shall direct that upon satisfaction
of the judgment any damages awarded for past medical expenses be withheld and paid directly
to the department, not to excéed the amount of past medical expenses paid by the department
on behalf of the recipient.

{h) Attorneys' fees. — Irrespective of whether an action or claim is terminated by judgment
or settlement without trial, from the amount required to be paid to the department there shall be
deducted the reasonable costs and attorneys' fees attributable to the amount in accordance with
and in proportion to the fee arrangement made between the recipient and his or her attbmey of
record so that the department shall bear the pro-rata share of the reasonable costs and attorneys’
fees: Provided, That if there is no recovery, the department shall under no circumstances be liable
for any costs or attorneys' fees expended in the matter.

(i) Class actions and multiple plaintiff actions not authorized. — Nothing in this article shall
authorize the department to institute a class action or multible plaintiff action against any
manufacturer, distributor or vendor of any product to recover medical care expenditures paid for
by the Medicaid program.

(i) Secretary's authority. — The Secretary or his or her designee may compromise, séttle
and execute a release of any claim relating to the department's right of subrogation, in whole or

in part.
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§9-5-11a. Notice of action or claim.

If either the medical assistance recipient or the department brings an action or claim
against a third person, the recipient, his or her attorney or such department shall, within thirty
days of filing the action, give to the other written notice of the action or claim by certified mail. This
notice shall contain the name of the third person and ’Fhe court in which the action is brought. If
the department institutes said action, the notice shall advise the recipient of their right to bring
such action in their own name, in which they may include as a part of their claim the sums claimed
by such department. Proof of such notice shall be filed in said action SLibject to the notice and
intent procedure as outlined in section eleven of this article. If an action or claim is brought by
either the recipient or the department, the other may, at any time before trial, become a party to
the action, or shall consolidate his or her action or claim with the other if brought independently:
Provided, That this consolidation or entry as a party does not delay the proceedings.

§9-5-11b. Release of information.

(a) All recipients of medical assistance under the Medicaid program are considered to
have authorized all third parties, including, but not limited to, insurance companies and providers
of medical care, to release to the department information needed by the department to secure or
enforce its rights as assignee under this chapter.

(b) As a condition of doing business in the state, health insurers, including seif-insured
plans, group health plans as defined in §6074(a) of the Employee Retirement Income Security
Act of 1974, service benefit plans, third-party administrators, managed care organizations,
pharmacy benefit managers or other parties that are by statute, contract or agreement, legally
responsible for payment of a claim for a health care item or service are required to comply with
the following:

(1) Upon the request of the Bureau for Medical Services, or its contractor, provide
information to determine the period that the service recipients, their spouse or dependents may

be or may have been covered by the health insurer, including the nature of the coverage that is
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or was provided by the health insurer, the name, address, date of birth, Social Security number,
group number, identifying number of the plan, and effective and termination dates. The
information shall be provided in a format suitable for electronic data matches, conducted under
the direction of the department, no less than monthly or as prescribed by the secretary. The health
insurer must respond within sixty working days after receipt of a written request for enrollment
data from the department or its contractor;

(2) Accept the right of the Bureau for Medical Services of recovery and the assignment to
the state of any right of an individual or other entity to payment from the party for an item or service
for which payment has been made by the Bureau for Medical Services;

(3) Respond to any inquiry by the Bureau for Medical Services regarding a claim for
payment for any health care item or service that' is submitted not later than three years after the
date of the provision of the health care item or service; and

(4) Accept a claim submitted by the Bureau for Medical Services regardless of the date of
submission of the claim, the type or format of the claim form, lack of preauthorization or the failure
to present proper documentation at the point-of-sale that is the basis of the claim: Provided, That
the claim is submitted by the Bureau for Medical Services within the three-year period beginning
on the date on which the item or service was furnished and any action by the Bureau for Medical
Services to enforce its right with respect to the claim is commenced within six years of the Bureau
for Medical Services' submission of the claim.

§9-5-11c. Right of the department to recover medical assistance.

(a) Upon the death of a person who was fifty-five years of age or older at the time the
person received welfare assistance consisting of nursing facility services, home and community-
based services, and related hospital and prescription drug services, the department, in addition
to any other available remedy, may file a claim or lien against the estate of the recipient for the
total amount of medical assistance provided by Medicaid for nursing facility services, home and

community-based services, and related hospital and prescription drug services provided for the
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benefit of the recipient. Claims so filed shall be classified as and included in the class of debts
due the state.

(b) The department may recover pursuant to subsection (a) only after the death of the
individual's surviving spouse, if any and only after such time as the individual has no surviving
children under the age of twenty-one, or when the individual has no surviving children who meet
the Social Security Act's definition of blindness or permanent and total disability.

(c) The state shall have the right to place a lien upon the property of individuals who are
inpatients in a nursing facility, intermediate care facility for individuals with an intellectual disability
or other medical institution who, after notice and an opportunity for a hearing, the state has
deemed to be permanently institutionalized. This lien shall be in an amount equal to Medicaid
expenditures for services provided by a nursing facility, intermediate care facility for individuals
with an intellectual disability or other medical institution, and shall be rendered against the
proceeds of the sale of property except for a minimal amount reserved for the individual's personal
needs. Any such lien dissolves upon that individual's discharge from the medical institution. The
secretary has authority to compromise or otherwise reduce the amount of this lien in cases where
enforcement would create a hardship.

(d) No lien may be imposed on such individual's home when the home is the lawful
residence of: (1) The spouse of the individual; (2) the individual's child who is under the age of
twenty-one; (3) the individual's child meets the Social Security Act's definition of blindness or
permanent and total disability; or (4) the individual's sibling has an equity interest in the home and
was residing in the home for a period of at least one year immediately before the date of the
individual's admission to a medical institution.

(e) The filing of a claim, pursuant to this section, neither reduces or diminishes the general
claims of the department, except that the department may not receive double recovery for the

same expenditure. The death of the recipient neither extinguishes or diminishes any right of the
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department to recover. Nothing in this section affects or prevents a proceeding to enforce a lien
pursuant to this section or a proceeding to set aside a fraudulent conveyance.

(f) Any claim or lien imposed pursuant to this section is effective for the full amount of
medical assistance provided by Medicaid for nursing facility services, home and community-
based services, and related hospital and prescription drug services. The lien attaches and is
perfected automatically as of the beginning date of medical assistance, the date when a recipient
first receives treatment for which the department may be obligated to provide medical assistancé.
A claim may be waived by the department, if the department determines, pursuant to applicable
federal law and rules and regulations, that the claim will cause substantial hardship to the
surviving dependents of the deceased.

. (g) Upon the effective date of this section, the Attorney General, on behalf of the State of
West Virginia, shall commence an action in a court of competent jurisdiction to test the validity,
constitutionality, and the ability of the Congress of the United States to mandate the
implementation of this section. This subsection does not limit the right of others, including
recipients, to intervene in any litigation, nor does it limit the discretion of the Attorney General or
appropriate counsel to seek affected persons to act as parties to the litigation, either individually
or as a class.

§9-5-12a. Medicaid program; dental care.

(a) The following terms are defined:

(1) "Cosmetic services" means dental work that improves the appearance of the teeth,
gums, or bite, including, but not limited to, inlays or onlays, composite bonding, dentai veneers,
teeth whitening, or braces.

(2) "Diagnostic and preventative services" means dental work that maintains good oral
health and includes orai evaluations, routine cleanings, x-rays, fluoride treatment, fillings, and

extractions.

96



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Enr HB 4274

(3) "Restorative services" means dental work that involves tooth replacement, inciuding,
but not limited to, dentures, dental implants, bridges, crowns, or corrective procedures such as
root canals.

(b) The Department of Human Services shall extend Medicaid coverage to adults age 21
and over covered by the Medicaid program for diagnostic and preventative dental services and
restorative dental services, excluding cosmetic services. This coverage is limited to $1,000 each
budget year. Recipients must pay for services over the $1,000 yearly limit. No provision in this
section shall reétrict the department in exercising new options provided by, or to be in compliance
with, new federal legislation that further expands eligibility for dentat care for adult recipients.

(c) The department is responsible for the implementation of, and program design for, a
dental care system to reduce the continuing harm and continuing impact on the health care
system in West Virginia. The dental health system design shall include oversight, quality
assurance measures, case.management, and patient outreach activities. The department shall
assume responsibility for claims processing in accordance with estéblished fee schedules and
financial aspects of the program necessary to receive available federal dollars and to meet federal
rules and regulations. The department shall seek authority from the Centers for Medicare and
Medicaid Services to implement the provisions of this section.

(d) The provisions of this section enacted during the 2020 regular legislative session shall
only become effective upon approval from the federal Centers for Medicare and Medicaid
Services of the provider tax as set forth in §11-27-10a of this code.

§9-5-15. Medicaid program; preferred drug list and drug utilization review.

The Legislature finds that it is a public necessity that trade secrets, rebate amounts,
percentage of rebate, manufacturer's pricing and supplemental rebates that are contained in
records, as well as any meetings at which this information is negotiated or discussed need
confidentiality to insure the most significant rebates available for the state. Informatioﬁ pertaining

to similar agreements with the federal government and negotiated by pharmaceutical
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manufacturers is confidential pursuant to 42 U.S.C. 1396r-8. A rebate as a percentage of average
manufacture price is confidential under federal law and the federal rebate could be made known
if not protected by state law. Because of the protection afforded by federal law, if this information
is not protected by state law, manufacturers will not be willing to offer a rebate in West Virginia.
Further, the Legislature finds that the number and value of supplemental rebates obtained by the
department will increase, to the benefit of Medicaid recipients, if information related to the
supplemental rebates is protected in the records of the department and in meetings in which this
information is disclosed because manufacturers will be assured they will not to be placed at a
competitive disadvantage by exposure of this information.

The secretary of the Department of Human Services has the authority to develop a
preferred drug list, in accordance with federal law, which shall consist of federally approved drugs.
The department, through administration of the Medicaid program, may reimburse, where
applicable and in accordance with federal law, entities provid'ing and dispensing prescription
drugs from the preferred drug list.

The secretary is authorized to negotiate and enter into agreements with pharmaceutical
manufacturers for supplemental rebates for Medicaid reimbursable drugs.

The provisions of article three, chapter five-a of this code shall not apply to any contract
or contracts entered into under this section.

Trade secrets, rebate amounts, percentage of rebate, manufacturer's pricing and
supplemental rebates which are contained in the department's records and those of its agents
with respect to supplemental rebate negotiations and which are prepared pursuant to a
supplemental rebate agreement are confidential and exempt from all of article one, chapter
twenty-nine-b of this code.

Those portions of any meetings of the committee at which trade secrets, rebate amounts,

percentage of rebate, manufacturer's pricing and supplemental rebates are disclosed for
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discussion o-r negotiation of a supplemental rebate agreement are exempt from all of article nine-
a, chapter six of this code.

The secretary will monitor and evaluate the effects of this provision on Medicaid recipients,
the Medicaid program, physicians and pharmacies.

The commissioner shall implement a drug utilization review program to assure that
prescribing and dispensing of drug products result in the most rational cost-effective medication
therapy for Medicaid patients.

Any moneys received in supplemental rebates will be deposited in the medical services
fund established in §9-4-2 of this code.,

§9-5-16a. Medicaid-certified nursing homes; screening of applicants and residents for
mental iliness; reimbursement of hospitals.

(a) The department of human services shall cause individuals applying for admission to
or residing in a Medicaid-certified nursing home to be screened as required by the Omnibus
Budget Reconciliation Act of 1987.

(b) Effective April 1, 1989, hospitals shall receive administrative day payment at a rate set
by the Medicaid agency to reimburse the hospitals for days required for the screening of Medicaid
eligible patients required by subsection (a) of this section.

(c) The Secretary of the Department of Human Services is authorized to promulgate rules
and regulations to fully implement this section.

§9-5-19. Summary review for certain behavioral health facilities and services.

(a) A certificate of need as provided in article two-d, chapter sixteen of this code is not
required by an entity proposing additional behavioral health care services, but only to the extent
necessary to gain federal approval of the Medicaid MR/DD waiver program, if a summary review
is performed in accordance with the provisions of this section.

(b) Prior to initiating any summary review, the secretary shall direct the revision of the

state mental health plan as required by the provisions of 42 U.S.C. 300x and section four, article
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one-a, chapter twenty-seven of this code. in developing those revisions, the secretary is to appoint
an advisory committee composed of representatives of the associations representing providers,
child care providers, physicians and advocates. The secretary shall appoint the appropriate
department employees representing regulatory agencies, reimbursement agencies and oversight
agencies of the behavioral health system.

(c) If the secretary determines that specific services are needed but unavailable, he or she
shall provide notice of the department's intent to develop those services. Notice may be provided
through publication in the state register, publication in newspapers or a modified request for
proposal as developed by the secretary.

(d) The secretary may initiate a summary review of additional behavioral health care
services, but only to the extent necessary to gain federal approval of the Medicaid MR/DD waiver
program, by recommending exemption from the provisions of article two-d, chapter sixteen of this
code to the Health Care Authority. The recommendation is to include the following findings:

(1) That the proposed service is consistent with the state health plan and the state mental
health plan;

(2) That the proposed service is consistent with the department's programmatic and fiscal
plan for behavioral health services;

(3) That the proposed service contributes to providing services that prevent admission to
restrictive environments or enables an individual to remain in a nonrestrictive environment;

(4) That the proposed service contributes to reducing the number of individuals admitted
to inpatient or residential treatment programs or services;

(5) If applicable, that the proposed service will be community-based, locally accessible,
provided in an appropriate setting consistent with the unique needs and potential of each client
and his or her family and located in an area that is unserved or underserved or does not allow

consumers a choice of providers; and
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(6) That the secretary is determining that sufficient funds are available for the proposed
service without decreasing access to or provision of existing services. The secretary may, from
time to time, transfer funds pursuant to the general provisions of the budget bili.

(e) The secretary's findings required by this section shail be filed with the secretary's
recommendation and appropriate documentation. If the secretary's findings are supported by the
accompanying documentation, the proposal does not require a certificate of need.

(f) Any entity that does not qualify for summary review is subject to a certificate of need
review.

(g) Any provider of the proposed services denied authorization to provide those services
pursuant to the summary review has the right to appeal that decision to the state agency in
accordance with the provisions of section ten, article two-d, chapter sixteen of this code. |
§9-5-25. Medicaid program compact.

[Repealed]

§9-5-26. Supplemental Medicare and Medicaid reimbursement.

(a) A ground emergency medical transportation services provider, owned, operated by, or
providing services under contract to, the state, or a city, a county, or city and county, that provides
services to Medicare and Medicaid beneficiaries is eligible for supplemental reimbursement.

(b) An eligible provider's supplemental reimbursement shall be calculated and paid as
follows:

(1) The supplemental reimbursement to an eligible provider shall be equal to the amount
of federal financial participation received as a result of the claims submitted.

(2) In no instance may the amount certified, when combined with the amount received
from all other sources of reimbursement from the Medicare or Medicaid program, exceed 100
percent of actual costs, as determined pursuant to the Medicaid State Plan or the state’s Medicare

pian, for ground emergency medical transportation services.
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(3) The supplemental Medicare and Medicaid reimbursement shall be distributed
exclusively to eligible providers under a payment methodology based on ground emergency
medical transportation services provided to Medicare and Medicaid beneficiaries by eligible
providers on a per-transport basis or other federally permissible basis. The Department of Human
Services shall obtain approval from the Centers for Medicare and Medicaid Services for the
payment methodology to be used, and may not make any payment pursuant to this section prior
to obtaining that approval.

(c) No funds may be expended from the State Fund, General Revenue for any
supplemental reimbursement paid under this section.

{d) The nonfederal share of the supplemental reimbursement submitted to the federal
Centers for Medicare and Medicaid Services for purposes of claiming federal financial
participation may be paid only with funds from the governmental entities.

(e) Participation in the program by an eligible provider described in this section is
voluntary.

(f) If an applicable governmental entity elects to seek supplemental reimbursement
pursuant to this section on behalf of an eligible provider, the governmental entity shall:

(1) Certify, in conformity with the requirements of Section 433.51 of Title 42 of the Code
of Federal Regulations, that the claimed expenditures for the ground emergency medical
transportation services are eligible for federal financial participation;

(2) Provide evidence supporting the certification as specified by the department;

(3) Submit data as specified by the department to determine the appropriate amounts to
claim as expenditures gualifying for federal financial participation; and

(4) Keep, maintain, and have readily retrievable any records specified by the department
to fully disclose reimbursement amounts to which the eligible provider is entitled, and any other

records required by the federal Centers for Medicare and Medicaid Services.
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(9) (1) The department shall promptly seek any necessary federal approvals for the
implementation of this section. The department may limit the program to those costs that are
allowable expenditures under Title XIX of the federal Social Security Act (42 U.S.C. §1396 et
seq.). If federal approval is not obtained for implementation of this section, this section may not
be implemented.

(2) The department shall submit claims for federal financial participation for the
expenditures for the services that are allowable expenditures under federal law.

(3) The department shall, on an annual basis, submit any necessary materials to the
federal government to provide assurances that claims for federal financial participation will include
only those expenditures that are allowable under federat law.

(4) Notwithstanding the provisions of §9-5-26(g)(1) of this code, the department shall, prior
to seeking federal approval of any supplemental reimbursement pursuant to this section, attempt
to maximize the number of qualified group emergency medical transporiation service providers
eligible to receive the supplemental reimbursement. These emergency medical transportation
service providers would include;

(A) Any not-for-profit emergency medical transport providers not owned by the state or a
city, a county, or a city and county;

(B) Any voluntary emergency transportation service providers not owned by the state or a
city, a county, or a city and county; and

(C) All other emergency medical transportation service providers licensed pursuant to the
provisions of §16-4C-1 ef seq. of this code.

§9-5-27. Transitioning foster care into managed care.

(a) "Eligible services" means acute care, including medical, pharmacy, dental, and
behavioral health services.

(b) The secretary shall transition to a capitated Medicaid program for a child classified as

a foster child and a child placed in foster care under Title IV-E of the Social Security Act who is
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living in the state by January 1, 2020. The program shall be statewide, fully integrated, and risk
based; shall integrate Medicaid-reimbursed eligible services; and shall align incentives to ensure
the appropriate care is delivered in the most appropriate place and time.

(c) The secretary shall make payments for the eligible services, including home and
community-based services, using a managed care model.

(d) The secretary shall submit, if necessary, applications to the United States Department
of Heaith and Human Services for waivers of federal Medicaid requirements that would otherwise
be violated in the implementation of the program, and shall consolidate any additional waivers
where appropriate: Provided, That this subsection does not apply to the Aged and Disabled
Waiver, the Intellectual/Developmental Disabilities Waiver, and the Traumatic Brain Injury Waiver.

(e) If a selected managed care organization ceases to contract with the Department of
Human Services to provide Medicaid managed care services, it must provide all patient records,
including medical records, to the next selected managed care organization to ensure the Eligible
Medicaid Beneficiaries do not experience an interruption in care.

(f) In designing the program, the secretary shall ensure that the program:

(1) Reduces fragmentation and offers a seamless approach to meeting participants’
needs;

(2) Delivers needed supports and services in the most integrated, appropriate, and cost-
effective way possible;

(3) Offers a continuum of acute care services, which includes an array of home and
community—based options;

(4) Includes a comprehensive quality approach across the entire continuum of care
services; and

(5) Consult stakeholders in the program development process, and the managed care
organization that is awarded the contract shall create a voluntary advisory group of foster,

adoptive, and kinship parents, which shall meet every quarter for the first year following the
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effective date of the changes made to this section during the 2019 Regular Session of the
Legislature and then every six months thereafter, to discuss issues they are encountering with
the managed care organization and recommend solutions. The managed care organization shall
report on the recommendations of the advisory group and address how and why procedures have
or have not changed based on those recommendations. This report shall be submitted to the
secretary and the Legislative Oversight Commission on Health and Human Resources
Accountability as set forth in §16-29E-1 et seq. of this code, and the public in a timely fashion and
shall be available on the managed care organization’s webpage.

(g) The department shall evaluate the transition to managed care and shall collect and
annually report on the following items: the number of claims submitted, the number of claims
approved, the number of claims denied, the number of claims appealed, the resolution of
appealed claims, the average time of an appeal, the average length of stay in a child residential
care center, and health outcomes. The initial report will be filed by July 1, 2021, with the
Legislative Oversight Commission on Health and Human Resources Accountability and the Foster
Care Ombudsman with a final report submitted July 1, 2023.

(h) The transition of foster care to managed care shall terminate on June 30, 2024, unless
cancelled by the secretary at an earlier date.

(i) (1) The Office of the Inspector General shall employ an independent foster care
ombudsman, with experience as a former foster parent or experience in the area of child welfare;

(2) The duties of the ombudsman shall include, but are not limited to, the following:

(A) Advocating for the rights of foster children and foster parents;

(B) Participating in any procedure to investigate, and resolve complaints filed on behalf of
a foster child or foster parent, relating to action, inaction or decisions of providers of managed
care services, or the representatives of such providers, of public agencies, or of social service
agencies, which may adversely affect the health, safety, weifare and rights of the foster child or

foster parent;

105



57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

Enr HB 4274

(C) Monitoring the development and implementation of federal, state and local legislation,
regulations and policies with respect to foster care services; and

(D) Establishing and maintaining a statewide uniform reporting system to collect and
analyze data relating to complaints for the purpose of identifying and resolving significant
problems faced by foster children and foster parents as a class. The data shall be submitted to
the Bureau of Children and Families and the Legislative Oversight Commission on Health and
Human Resources Accountability on a quarterly basis;

(3) The ombudsman shall participate in ongoing training programs related to his or her
duties or responsibilities.

(i) An employee of the department who, as a function of that employment, has engaged in
the development of any contract developed pursuant to the requirements of this section may not
for a period of two years thereafter be employed by any agency or company that has benefitted
or stands to benefit directly from a contract between the department and that agency or company.

(k) Any managed care company selected as the managed care contractor pursuant to the
provisions of this article shall have at least 80 percent of the total full-time equivalent positions
allocated to manage care of foster children in West Virginia according to the contract must have
a primary work place in the state of West Virginia.

§9-5-29. Payments to substance use disorder residential treatment facilities based upon
performance-based outcomes.

(a) For purposes of this section:

(1) "Department" means the Department of Human Services.

(2) "Evidence-based" means a program or practice that is cost-effective and includes at
least two randomized or statistically controlled evaluations that have demonstrated improved
outcomes for its intended populations.

(3) "MCOs" means Medicaid managed care organizations.
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(4) "Performance-based contracting” means structuring all aspects of the service contract
around the purpose of the work to be performed and the desired results with the contract
requirements set forth in clear, specific, and objective terms with measurable outcomes and
linking payment for services to contractor performance.

(5) "Promising practice” means a practice that presents, based upon preliminary
information, potential for becoming a research-based or consensus-based practice.

(6) "Research-based" means a program or practice that has some research demonstrating
effectiveness, but that does not yet meet the standard of evidence-based practices.

(b) Within three months of effective date, Bureau for Medical Services shall seek an
amendment to an existing waiver or waivers from the Centers for Medicare and Medicaid Services
to support the pilot program. Within 90 days of Centers for Medicare and Medicaid Services
approval, Bureau for Medical Services shall enter into contracts with the MCOs wherein, at a
minimum, 15 percent of substance use disorder residential treatment contracts for facilities
providing substance use disorder treatment services are paid based upon performance-based
measures.

(c) 'l"he department’s contracts with the MCOs shall be developed and implemented in a
manner that complies with the applicable provisions of this code and are exempt from §5A-3-1 et
seq. of this code.

(d) The MCOs shall contract with substance use disorder residential treatment facilities
and allow substance use disorder treatment facilities the option to be paid based upon
performance-based metrics. Substance use disorder residential treatment facilities that opt for
performance-based contracting shall including the following:

(1) The use of programs that are evidence-based, research-based, and supported by
promising practices, in providing services to patient population, including fidelity and quality

assurance provisions.
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(2) The substance use disorder residential treatment facility shall develop a robust post-
treatment planning program, including, but not limited to, connecting the patient population to
community-based supports, otherwise known as wraparound services, to include, but not be
limited to, designation of a patient navigator to assist each discharged patient with linkage to
medical, substance use, and psychological treatment services; assistance with job placement;
weekly communication regarding status for up to three years; and assistance with housing and
transportation.

(3) The department shall create an advisory committee that includes representatives from
the Office of Drug Control Policy, the Bureau for Behavioral Health, the Bureau for Medical
Services, and the MCO to develop the performance-based metrics for which payment is based
that shall include, but are not limited to, the following:

(A) Whether patient is drug free, 30 days post discharge, six months post discharge, one-
year post-discharge, two years post-discharge, and three years post-discharge;

(B) Whether patient is employed, 30 days post discharge, six months post discharge, one-
year post-discharge, two years post-discharge, and three years post-discharge;

(C) Whether patient has housing, 30 days post discharge, six months post discharge, and
one-year post-discharge;

(D) Whether substance use disorder residential treatment facility has arranged medical,
substance use, psychological services, or other community-based supports for the patient and
whether the patient attended, 30 days post discharge, six months post discharge, one-year post-
discharge, two years post-discharge, and three years post-discharge;

(E) Whether the patient has transportation 30 days post-discharge; and

(F) Whether patient has relapsed and needed any additional substance use disorder
treatment, 30 days post discharge, six months post discharge, one-year post-discharge, two years

post-discharge, and three years post discharge.
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(G) A managed care organization does not have an obligation to provide any of the
information specified in this section regarding a patient if that patient ceases to be an enrolled
member of that particular MCO.

(e) The substance use disorder residential treatment facility shall report the performance-
based metrics to the Office of Drug Control Policy on the first of every month.

(f) For the three years of implementation of performance-based contracting, the MCO may
transfer risk for the provision of services to the substance use disorder residential treatment facility
only to the limited extent necessary to implement a performance-based payment methodology,
such as phased payment for services. However, the MCO may develop a shared saving
methodology through which the substance use disorder residential tfreatment facility shall receive
a defined share of any savings that result from improved performance.

(g) The department shall hire a full-time employee who will actively monitor the substance
use disorder residential treatment facility’'s compliance with required reporting, monitor contracts
executed under this section, and support the advisory committee in determining the best practices
and refinement of this pilot.

(h) The advisory committee shall evaluate this pilot program annually for effectiveness,
adjust metrics as indicated to improve quality outcomes, and assess the pilot for continuation.

(i) The pilot program shall terminate in three years, unless it is recommended for continued
evaluation based upon metrics that indicate the effectiveness of this program.

(i) The department shall conduct actuarial analysis of the pilot program annually and
submit this report together with a detailed report of the overall performance of the pilot program,
including but not limited to, any performance-based metrics added in the fiscal year, _and a
recommendation regarding the effectiveness of the program to the Legislative Oversight

Commission on Health and Human Resources Accountability by January 15, 2023, and annually

thereafter throughout the term of the pilot program.
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§9-5-30. Certified community behavioral health clinics.

(a) The Bureau for Medical Services shall develop, seek approval of, and implement a
Medicaid state plan amendment as necessary and appropriate to effectuate a system of certified
community behavioral health clinics (CCBHCs).

(b) The Bureau for Medical Services, in partnership with the Bureau for Behavioral Health,
shall establish a state certification system for CCBHCs in accordance with the foilowing
requirements:

(1) To the fullest extent practicable, the CCBHC system shall be consistent with the
demonstration program established by Section 223 of the Protecting Access to Medicare Act of
2014 (P.L. 113-93, 42 U.S.C. 1396a note), as amended.

(2) Standards and methodologies for a prospective payment system shall be established
to reimburse each CCBHC under the state Medicaid program on a predetermined, fixed amount
per day for covered services rendered to each Medicaid beneficiary.

(3) A quality incentive payment system shall be established for those CCBHCs which
achieve specific thresholds on performance metrics identified by the Bureau for Medical Services.
Such quality incentive payments shall be in addition to the bundled prospective daily rate.

(4) The prospective payment rate for each CCBHC shall be adjusted tri-annually by the
Medicare Economic Index as defined in Section 223 of Protecting Access to Medicare Act of
2014. In addition, the prospective payment rate shall ailow for modifications based upon a change
in scope for an individual CCBHC. Rate adjustments can be made upon request by the provider.

(5) Criteria shall be established to certify a facility as a CCBHC which, at a minimum, shall
require each CCBHC to offer directly, or indirectly through formal referral relationships with other
providers, the following services:

(A) Crisis mental health services, including 24-hour mobile crisis teams, emergency crisis
intervention services, and crisis stabilization;

(B) Screening, assessment, and diagnosis, including risk assessment;
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(C) Patient-centered treatment planning or similar processes, including risk assessment
and crisis planning;

(D) Outpatient clinic primary care screening and monitoring of key health indicators and
health risk;

(E) Targeted case management;

(F) Psychiatric rehabilitation services;

(G) Peer support and counselor services;

(H) Family support services; and

(I) Community-based mental health services, including mental health services for
members of the armed forces and veterans.

(c) All nonprofit comprehensive community mental heaith centers, comprehensive
intellectual disability facilities, as established by §27-2A-1 of this code, and all other providers set
forth in the Medicaid state plan amendment shall be eligible to apply for certification as a CCBHC.

(d) The Bureau for Medical Services, in partnership with the Bureau for Behavioral Health,
shall establish any other procedures and standards as may be necessary for an eligib(e facility to
apply for certification, become certified, and remain certified as a CCBHC, as set forth in the
legislative rule developed pursuant to this section.

(e) The participation of any eligible facility in the CCBHC system shall be strictly voluntary.
Nothing in this section shall require a facility that is eligible for certification as a CCBHC to apply
for such certification. '

ARTICLE 6. SOCIAL SERVICES FOR ADULTS.
§9-6-1. Definitions.
As used in this article:
(1) "Adult protective services agency" means any public or nonprofit private agency,

corporation, board, or organization furnishing protective services to adults;
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(2) "Adult protective services" means services provided to vulnerable adults as the
secretary may specify and may inciude, but are not limited to, services such as:

(A) Receiving reports of adult abuse, neglect, or exploitation;

(B) Investigating the reports of abuse, neglect, or exploitation;

(C) Case planning, monitoring, evaluation, and other case work and services; and

(D) Providing, arranging for, or facilitating the provision of medical, social service,
economic, legal, housing, law enforcement, or other protective, emergency, or support services;

(3) "Abuse" means the infliction or threat of physical or psychological harm, including the
use of undue influence or the imprisonment of any vuinerable adult or facility resident;

(4) "Neglect" means the unreasonable failure by a caregiver to provide the care necessary
to maintain the safety or health of a vulnerable adult or self-neglect by a vulnerable adult, including
the use of undue influence by a caregiver to cause self-neglect;

(5) "Vulnerable adult" means any person over the age of 18, or an emancipated minor,
who by reason of physical or mental condition is unable to independently carry on the daily
activities of life necessary to sustaining life and reasonable health and protection;

(6) "Emergency" or "emergency situation" means a situation or set of circumstances which
presents a substantial and immediate risk of death or serious injury to a vulnerable adult;

(7) "Financial exploitation" means the intentional misappropriation, misuse, or uée of
undue influence to cause the misuse of funds or assets of a vulnerable adult or facility resident,
but does not apply to a transaction or dispositién of funds or assets where a person made a good-
faith effort to assist the vulnerable adult or facility resident with the management of his or her
money or other things of value;

(8) "Legal representative” means a person lawfully invested with the power, and charged
with the duty, of taking care of another person or with managing the property and rights of ancther

person, including, but not limited to, a guardian, conservator, durable power of attorney
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representative, springing power of attorney representative, financial power of attorney
representative, medical power of attorney representative, trustee, or other duly appointed person;

(9) "Nursing home" or "facility" means any institution, residence, intermediate care facility
for individuals with an intellectual disability, care home, or any other adult residential facility, or
any part or unit thereof, that is subject to the provisions of §16-5C-1 et seq., §16-5D-1 ef seq.,
§16-5E-1 ef seq., or §16-5H-1 et seq. of this code;

(10) "Regional long-term care ombudsman" means any paid staff of a designated regional
long-term care ombudsman program who has obtained appropriate certification from the Bureau
of Senior Services and meets the qualifications set forth in §16-5L-7 of this code;

(11) "Facility resident" means an individual living in a nursing home or other facility, as that
term is defined in subdivision (9) of this section;

(12) "State long-term care ombudsman" means an individual who meets the qualifications
of §16-5L-5 of this code and who is employed by the State Bureau of Senior Services to implement
the State Long-term Care Ombudsman Program;

(13) "Secretary" means the Secretary of the Department of Human Services;

(14) "Caregiver" means an individual who is responsible for the care of a vuinerable adult
or a facility resident, either voluntarily, by contract, by receipt of payment for care, or as a result
of the operation of law, and means a family member or other individual who provides (on behalf
of such individual or of a public or private agency, organization, or institution) compensated or
uncompensated care to an adult with disabilities or a facility resident who needs supportive
services in any setting; and

(15) "Fiduciary" means a person or entity with the legal responsibility to make decisions
on behalf of and for the benefit of another person; to act in good faith and with fairness; and
includes ‘a trustee, a guardian, a conservator, an executor or an agent under a financial power of

attorney.
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§9-6-2. Adult protective services; immunity from civil liability; rules; organization and
duties.

(a) There is continued within the Department of Human Services the system of adult
protective services.

(b) The secretary shall propose rules for legislative approval in accordance with the
provisions of §29A-3-1 et seq. of this code regarding the organization and duties of the adult
protective services system and the procedures to be used by the department to effectuate the
purposes of this article. The rules may be amended and supplemented from time to time.

(c) The secretary shall design and arrange such rules to attain, or move toward the
attainment of, the following goals to the extent that the secretary believes feasible under the
provisions of this article within the state appropriations and other funds available:

(1) Assisting vulnerable adults who are abused, neglected, or financially exploited in
achieving or maintaining self-sufficiency and self-support and preventing, reducing, and
eliminating their dependency on the state;

(2) Preventing, reducing, and eliminating neglect, financial exploitation, and abuse of
adults who are unable to protect their own interests;

(3) Preventing and reducing institutional care of adults by providing less intensive forms
of care, preferably in the home;

(4) Referring and admitting abused, neglected, or financially exploited vuinerable adults
to institutional care only where other available services are inappropriate;

(5) Providing services and monitoring to adults in institutions designed to assist adults in
returning to community settings;

(6) Preventing, reducing, and eliminating the exploitation of vulnerable adults and facility
residents through the joint efforts of the various agencies, the adult protective services system,
the state and regional long-term care ombudsmen, administrators of nursing homes or other

residential facilities, and county prosecutors;
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(7) Preventing, reducing, and eliminating abuse, neglect, and financial exploitation of
residents in nursing homes or facilities; and

(8) Coordinating investigation activities for complaints of financial exploitation, abuse, and
neglect of vulnerable adults and facility residents among various agencies, the adult protective
services system, the state and regional long-term care ombudsmen, administrators of nursing
homes or other residential facilities, county prosecutors, if necessary, and other state or federal
agencies or officials, as appropriate.

(d) An adult protective services caseworker may not be held personally liable for any
professional decision or action arrived at in the performance of his or her official duties as set
forth in this section or agency rules promulgated: Provided, That nothing in this subsection
protects any adult protective services worker from any liability arising from the operation of a
motor vehicle or for any loss caused by willful and wanton misconduct or intentional misconduct.

(e) The rules proposed by the secretary shall provide for the means by which the
department shall cooperate with federal, state, and other agencies to fulfill the objectives of the
system of adult protective services.

§9-6-9. Mandatory reporting of incidences of abuse, neglect, financial exploitation, or
emergency situation.

(a) If any medical, dental, or mental health professional, Christian Science practitioner,
religious healer, social service worker, law-enforcement officer, humane officer, any employee of
any nursing home or other residential facility, has reasonable cause to believe that a vulnerable
adult or facility resident is or has been neglected, abused, financially exploited or placed in an
emergency situation, or if such person observes a vulnerable adult or facility resident being
subjected to conditions that are likely to result in abuse, neglect, financial exploitation, or an
emergency situation, the person shall immediately report the circumstances pursuant to the
provisions of §9-6-11 of this code: Provided, That nothing in this article is intended to prevent

individuals from reporting on their own behalf.
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(b) In addition to those persons and officials specifically required to report situations
involving suspected abuse, neglect, or financial exploitation of a vuinerable adult or facility
resident, or the existence of an emergency situation, any other person may make such a report.

(c) The Department of Human Services shall develop and implement a procedure to notify
any person mandated to report suspected abuse and neglect of a vulnerable adult or facility
resident of whether an investigation into the reported suspected abuse, neglect, or financial
exploitation has been initiated and when the investigation is completed.

(d) Financial institutions and their employees, as defined by §31A-2A-1 of this code and
as permitted by §31A-2A-4(13) of this code, others engaged in financially related activities, as
defined by §31A-8C-1 of this code, caregivers, relatives, and other concerned persons are
permitted to report suspected cases of financial exploitation to state or federal law-enforcement
authorities, the county prosecuting attorney, and to the Adult Protective Services Division, or
Medicaid Fraud Division, as appropriate. Public officers and employees are required to report
suspected cases of financial exploitation to the appropriate entities as stated above. The requisite
agencies shall investigate or cause the investigation of the allegations.

§9-6-11. Reporting procedures.

(a) A report of neglect, abuse, or financial exploitation of a vulnerable adult or facility
resident, or of an emergency situation involving such an adult, shall be made immediately, and
not more than 48 hours after suspecting abuse, neglect or financial exploitation, to the
department’s adult protective services agency by a method established by the department. The
department shall, upon receiving any such report, take such action as may be appropriate and
shall maintain a record thereof. The department shall receive reports on its 24-hour, seven-day-
a-week, toll-free number established to receive calls reporting cases of suspected or known adult
abuse or neglect.

(b) A copy of any report of abuse, neglect, financial exploitation, or emergency situation

shall be immediately filed with the following agencies:
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(1) The Department of Human Services;

(2) The appropriate law-enforcement agency and the prosecuting attorney, if necessary;

or

(3) In case of a death, to the appropriate medical examiner or coroner’s office.

(c) If the person who is alleged to be abused, neglected, or financially exploited is a
resident of a nursing home or other residential facility, a copy of the report shall also be filed with
the state or regional long-term care ombudsman and the administrator of the nursing home or
facility.

(d) Reports of known or suspected institutional abuse, neglect, or financial exploitation of
a vulnerable adult or facility resident, or the existence of an emergency situation in an institution,
nursing home, ér other residential facility shall be made, received, and investigated in the same
manner as other reports provided for in this article. In the case of a report regarding an institution,
nursing home, or residential facility, the department shall immediately cause an investigation to
be conducted.

§9-6-16. Compelling production of information.

(a)(1) In order to obtain information regarding the location of an adult who is the subject
of an allegation of abuse, neglect, or financial exploitation, the Secretary may serve, by certified
mail, personal service, or facsimile, an administrative subpoena on any corporation, partnership,
business, or organization for production of information leading to determining the location of the
adult. In case of disobedience to the subpoena, the Division of Adult Protective Services may
petition any circuit court to require the production of information.

{2) In case of disobedience to the subpoena, in compelling the production of information,
the secretary may invoke the aid of: (A) The circuit court with jurisdiction over the served party, if
the entity served is located in this state; or (B) the circuit court of the county in which the local
protective services office conducting the investigation is located, if the entity served is a

nonresident.
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(3) A circuit court shall not enforce an administrative subpoena unless it finds that: (A) The
investigation is one the Division of Adult Protective Services is authorized to make and is being
conducted pursuant to a legitimate purpose; (B) the inquiry is relevant to that purpose; (C) the
inquiry is not too broad or indefinite; (D) the information sought is not already in the possession
of the Division of Adult Protective Services; and (E) any administrative steps required by law have
been followed.

(4) If circumstances arise where the secretary, or his or her designee, determines it
necessary to compel an individual to provide information regarding the location of an adult who is
the subject of an allegation of abuse, neglect, or financial exploitation, the secretary, or his or her
designee, m'ay seek a subpoena from the circuit court with jurisdiction over the individual from
whom the information is sought.

ARTICLE 7. FRAUD AND ABUSE IN THE MEDICAID PROGRAM.
§9-7-1. Legislative purpose and findings; powers and duties of fraud control unit; transfer
to the Office of the.Attorney General; legislative report.

(a) The Medicaid Fraud Control Unit shall have the following powers and duties:

(1) The investigation and referral for prosecution of ail violations of applicable state and
federal laws pertaining to the provision of goods or services under the medical programs of the
state including the Medicaid program.

(2) The investigation of abuse, neglect, or financial exploitation of residents in board and
care facilities and patients in health care facilities which receive payments under the medical
programs of the state.

(3) To cooperate with the federal government in all programs designed to detect and deter
fraud and abuse in the medical programs of the state.

(4) To emplby and train personnel to achieve the purposes of this article and to employ
legal counsel, investigators, auditors, and clerical support personnel and such other personnel as

are deemed necessary from time to time to accomplish the purposes herein.
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(b) The Medicaid Fraud Control Unit shall be within the Office of the Attorney General. All
rights, responsibilities, powers, and duties of the unit shall be transferred to the Office of the
Attorney General, including the administration and authority of the Medicaid Fraud Control Fund.
§9-7-2. Definitions.

For the purposes of this article:

"Assistance” means money payments, medical care, transportation and other goods and
services necessary for the health or welfare of individuals, including guidance, counseling, and
other welfare services and shall include all items of any nature contained within the definition of
"welfare assistance" in §9-1-2 of this code.

"Benefits" means money payments, goods, services, or any other thing of value,

"Board and Care Facility" means a residential setting where two or more unrelated adults
receive nursing services or personal care services.

"Claim" means an application for payment for goods or services provided under the
medical programs of the Department of Human Services.

"Entity" means any corporation, association, partnership, limited liability company, or other
legal entity.

"Financial Exploitation" means the intentional misappropriation or misuse of funds or
assets of another.

"Fraud" means a knowing misrepresentation, knowing concealment, or reckless statement
of a material fact.

"Medicaid" means that assistance provided under a state plan implemented pursuant to
the provisions of subchapter nineteen, chapter seven, Title 42, United States Code, as that
chapter has been and may hereafter be amended.

"Person” means any individual, corporation, association, partnership, proprietor, agent,

assignee, or entity.
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"Provider" means any individual or entity furnishing goods or services under the medical
programs of the Department of Human Services.

"Unit" means the Medicaid Fraud Control Unit established under §9-7-1 of this code.
§9-7-3. Investigations; procedure.

(a) When the unit has credible information that indicates a person has engaged in an act
or activity which is subject to prosecution under this article, the unit may make an investigation to
determine if the act has been committed and, to the extent necessary for such purpose, the
Attorney General, or an employee of the unit designated by the Attorney General, may administer
oaths or affirmations and issue subpoenas for witnesses and documents relevant to the
investigation, including information concerning the existence, description, nature, custody,
condition, and location of any book, record, documents, or other tangible thing and the identity
and location of persons having knowledge of relevant facts or any matter reasonably calculated
to lead to the discovery of admissible evidence.

When the unit has probable cause to believe that a person has engaged in an act or
activity which is subject to prosecution under this article, or §61-2-29 of this code, either before,
during, or after an investigation pursuant to this section, the Attorney General, or an employee of
the unit designated by the Attorney General, may request search warrants and present and swear
or affirm criminal complaints.

(b) If documents necessary to an investigation of the unit shall appear to be located outside
the state, the documents shall be made available by ‘the person or entity within the jurisdiction of
the state having control over the documents either at a convenient location within the state or,
upon payment of reasonable and necessary expenses to the unit for transportation and
inspection, at the place outside the state where the documents are maintained.

(c) Upon failure of a person to comply with a subpoena or subpoena duces tecum or failure

of a person to give testimony without lawful excuse and upon reasonable notice to all persons
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affected thereby, the unit may apply to the circuit court of the county in which compliance is sought
for appropriate orders to compel obedience with the provisions of this section.

(d) The unit shall not make public the name or identity of a |;>erson whose acts or conduct
is investigated pursuant to this section or the facts disclosed in such investigation except as the
same may be used in any legal action or enforcement proceeding brought pursuant to this articie
or any other provision of this code.

(e) The Secretary Department of Human Services shall fully cooperate with the Office of
the Attorney General on any investigation, prosecution, or civil action conducted pursuant to this
article. The secretary shall promptly provide the Attorney General with any information or
document requested for the purposes of carrying out this article, to the extent permitted under
federal law.

§9-7-4. Applications for medical assistance; false statements or representations; criminal
penalties.

(a) A person shall not knowingly make or cause to be made a false statement or false
representation of any material fact in an application for medical assistance under the medical
programs of the department.

(b) A person shall not knowingly make or cause to be made a false statement or false
representation of any material fact necessary to determine the rights of any other person to
medical assistance under the medical programs of the department.

(c) A person shali not knowingly and intentionally conceal or fail to disclose any fact with
the intent to obtain medical assistance under the medical programs of the department to which
the person or any other person is not entitled.

(d) Any person found to be in violation of subsection (a), (b) or (c) of this section is guilty
of a felony and, upon conviction, shall be imprisoned in a state correctional facility not less than
one nor more than tén years, or shall be fined not to exceed $10,000 or both fined and imprisoned.

§9-7-5. Bribery; false claims; conspiracy; criminal penalties; failure to maintain records.
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(a) A person shall not solicit, offer, pay, or receive any unlawful remuneration, including
any kickback, rebate or bribe, directly or indirectly, with the intent of causing an expenditure of
moneys from the medical services fund established pursuant to §9-4-2 of this code, which is not
authorized by applicable laws or rules and reguiations.

(b) A person shall not make or present or cause to be made or presented to the department
a claim under the medical programs of the department knowing the claim to be false, fraudulent,
or fictitious.

(c) A person shall not enter into an agreement, combination or conspiracy to obtain or aid
another to obtain the payment or allowance of a false, fraudulent, or fictitious claim under the
medical programs of the department.

(d) Any person found to be in violation of §93-7-5(a), §9-7-5(b) or §9-7-5(c) of this code is
guilty of a felony and, upon conviction, shall be imprisoned in a state correctional facility not less
than one nor more than 10 years or shall be fined not to exceed $10,000, or both fined and
imprisoned.

(e) Any provider who, having submitted a claim for or received a benefit, payment, or
allowance under the medical programs of the department, knowingly fails to maintain such
records as are necessary to disclose fully the nature of a good or service for which a claim was
submitted or benefit, payment, or allowance was received, or such records as are necessary to
disclose fully all income and expenditures upon which rate of payment were based, for a period
of at least five years following the date on which payment was received, shall be guilty of a
misdemeanor and, upon conviction, may be imprisoned in a state correctional facility not to
exceed one year or may be fined up to $1,000, or both fined and imprisoned. Any person who
knowingly destroys such records within five years from the date the benefit, payment, or
allowance was received, shall be guilty of a felony, and may be imprisoned in a state correctional

facility not less than one nor more than 10 years or may be fined not to exceed $10,000, or both

fined and imprisoned.
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§9-7-6. Civil remedies; statute of limitations.

(a) Any person, firm, corporation, or other entity which makes or attempts to make, or
causes to be made, a claim for benefits, payments, or allowances under the medical prog’rams of
the department, when the person, firm, corporation, or entity knows, or reasonably should have
known, such claim to be false, fictitious, or fraudulent, or fails to maintain such records as are
necessary shall be liable to the department in an amount equal to three times the amount of such
benefits, payments, or allowances to which he or she or it is not entitled, and shall be liable for
the payment of reasonable attorney fees and all other fees and costs of litigation.

(b) No criminal action or indictment need be brought against any person, firm, corporation,
or other entity as a condition for establishing civil liability hereunder.

(c) A civil action under this section may be prosecuted and maintained on behalf of the
department by the Attorney General, the Attorney General’s assistants, or by any attorney in
contract with or employed with the Office of the Attorney General to provide such representation.
if the Attorney General declines to do so, the civil action shall be maintained either by a
prosecuting attorney and the prosecuting attorney’s assistants or by any attorney in contract with
or employed by the department to provide such representation.

(d) Any civil action brought under this section shall be brought within five years from the
time the false, fraudulent, or fictitious claim was made. Claims will be judged based on the
Medicaid or program rules in existence at the time of the claim submission.

§9-7-6a. Liability of employees of the department; Office of the Attorney General.

There shall be no civil liability on the part of, and no cause of action shall arise against the
department, the Office of the Attorney General, or employees or agents of the aforementioned for
any action taken by them in good faith and in the lawful performance of their powers and duties
under this article,

§9-7-8. Remedies and penalties not exclusive.
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The remedies and penalties provided in this article governing the operation of the medical
programs of the department are in addition to those remedies and penalties provided elsewhere
by law.

ARTICLE 8. ELIGIBILITY AND FRAUD REQUIREMENTS FOR PUBLIC ASSISTANCE.
§9-8-1. Definitions.

As used in this article:

"Able bodied adult" means a person between the ages of 18 and 49 years of age without
dependents and who does not meet any of the exemptions set forth in §9-8-2(a) of this code.

"Applicant" or "recipient” means a person who is applying for, or currently receiving, public
assistance in the State of West Virginia from the department.

"Department" means the Department of Human Services.

"Electronic benefit transfer" or "EBT" means any electronic system which allows the
department to issue and track benefits via a magnetically encoded payment card.

"Good cause” means circumstances beyond the household’s control, including, but not '
limited to, iliness, iliness of another household member requiring the presence of the member, a
household emergency, natural disaster, a declared state of emergency due to inclement weather,
or the unavailability of transportation.

"Public assistance” means government benefits provided to qualifying individuals on the
basis of need to provide basic necessities to individuals and their families. These shall include,
but are not limited to, the following:

(A) Supplemental Nutrition Assistance Program, or SNAP;

(B) Medicaid; and

(C) Temporary Assistance to Needy Families, or TANF.

"Secretary" means the Secretary of the Department of Human Services.

"Wor!<" or "working" means:

(A) Work in exchange for money;
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(B) Work in exchange for goods or services ("in kind" work);

(C) Unpaid work, verified under standards established by the department in rule; or

(D) Any combination thereof.

ARTICLE 9. WV WORKS ACT.
§9-9-3. Definitions.

In addition to the rules for the construction of statutes in section ten, article two, chapter
two of this code and the words and terms defined in section two, article one of this chapter, unless
a different meaning appears from the context:

(a) "At-risk family” means a group of persons living in the same household, living below
the federally designated poverty level, lacking the resources to become self-supporting and
consisting of a dependent minor child or children living with a parent, stepparent or caretaker-
relative; an "at-risk family" may include an unmarried minor parent and his or her dependent child
or children who live in an adult-supervised setting;

(b) "Beneficiary” or "participant" means any parent, work eligible individuals or caretaker-
relative in an at-risk family who receives cash assistance for himself or herself and family
members;

(c) "Caretaker-relative"” means grandparents or other nonparental caretakers not included
in the assistance group or receiving cash assistance directly;

(d) "Cash assistance" means temporary assistance for needy families;

(e) "Challenge” means any fact, circumstance or situation that prevents a person from
becoming self-sufficient or from seeking, obtaining or maintaining employment of any kind,
including physical or mental disabilities, lack of education, testing, training, counseling, child care
arrangements, transportation, medical treatment or substance abuse treatment;

(f) "Community or personal development" means activities designed or intended to
eliminate challenges to participation in seif-sufficiency activities. These activities are to provide

community benefit and enhance personal responsibility, including, but not limited to, classes or

125



122

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

Enr HB 4274

counseling for learning life skills or parenting, dependent care, job readiness, volunteer work,
participation in sheltered workshops or substance abuse treatment;

(g) "Department” means the state Department of Human Services;

(h) "Education and training" means hours spent regularly attending and preparing for
classes in any approved course of schooling or training;

(i) "Family assessments" means evaluation of the following: Work skills, prior work
experience, employability, education and challenges to becoming self-sufficient such as mental
health and physical health issues along with lack of transportation and c'hild care;

(j) "Income” means money received by any member of an at-risk famity which can be used
at the discretion of the household to meet its basic needs: Provided, That income does not include:

(1) Supplemental security income paid to any member or members of the at-risk family;

(2) Earnings of minor children;

(3) Payments received from earned income tax credit or tax refunds;

(4) Earnings deposited in an individual development account approved by the department;

(5) Any educational grant or scholarship income regardless of source; or

(6) Any moneys specifically excluded from countable income by federal law;

(k) "Minor child head of household” means an emancipated minor under the age of
eighteen years;

(1) "Nonrecipient parent" means an adult or adults excluded or disqualified by federal or
state law from receiving cash assistance;

(m) "Personal responsibility contract” means a written agreement entered into by the
department and a beneficiary for purposes of participation in the West Virginia Works Program;

(n) "Secretary" means the Secretary of the Department of Human Services;

(o) "Subsidized employment" means employment with earnings provided by an employer

who receives a subsidy from the department for the creation and maintenance of the employment

position;
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(p) "Support services" includes, but is not limited to, the following services: Child care;
Medicaid; transportation assistance; information and referral; resource development services
which includes assisting families to receive child support and supplemental security income;
family. support services which includes parenting, budgeting and family planning; relocation
assistance; and mentoring services;

(9) "Temporary assistance to needy families" is the federal program funded under Part A,
Title IV of the Social Security Act, codified at 42 U.S.C. §601, ef. seq.;

(r) "Transitional assistance" may include medical assistance, food stamp assistance, child
care and supportive services as defined by the secretary and as funding permits;

(s) "Two-parent family" means two parents with a common child residing in the same
household and included in a common West Virginia Works grant payment or, two parents with a
common child residing in the same home and one or both of the parents are "work eligible
individuals", as that term is defined ir{ this section, but are excluded from the West Virginia Works
payments unless the exclusion is due to an exemption as provided in section eight of this article.

(t) "Unsubsidized employment” means employment with earnings provided by an
employer who does not receive a subsidy from the department for the creation and maintenance
of the employment position;

(u) "Vocational educational training” means organized educational programs, not to
exceed twelve months for any individual, that are directly related to the preparation of individuals
for employment in current or emerging occupations requiring training other than a baccalaureate
or advance degree;

{(v) "Work" means unsubsidized employment, subsidized employment, work experience,
community or personal development and education and training;

(w) "Work eligible individual" means an adult or minor child head-of-household receiving
assistance under the West Virginia Works Program or a nonrecipient parent living with a child

receiving the assistance; and
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(x) "Work experience” means a publicly assisted work activity, including work associated
with the refurbishing of publicly assisted housing, performed in return for program benefits that
provide general skills, training, knowledge and work habits necessary to obtain employment. This
activity must be supervised daily and on an ongoing basis by an employer, work site sponsor or
other responsible party.

§9-9-16. Intergovernmental coordination.

(a) The commissioner of the Bureau of Employment Programs and the superintendent of
the Department of Education shall assist the secretary in the establishment of the WV works
program. Before implementation of this program, each department shall address in its respective
plan the method in which its resources will be devoted to facilitate the identification of or delivery
of services for participants and shall coordinate its respective programs with the department in
the provision of services to participants and their families. Each county board of education shall
designate a person to coordinate with the local Department of Human Services office the board's
services to participant families and that person shall work to achieve coordination at the local
level.

(b) The secretary and the superintendent shall develop a plan for program implementation
to occur with the use of existing state facilities and county transportation systems within the project
areas whenever practicable. This agreement shall include, but not be limited to, the use of
buildings, grounds and buses. Whenever possible, the supportive services, education and training
programs should be offered at the existing school facilities.

(c) The commissioner shall give priority to participants of the WV works program within
the various programs of the Bureau of Employment Programs. The secretary and the
commissioner shall develop reporting and monitoring mechanisms between their respective
agencies.

§9-9-21. West Virginia Works Separate State College Program; eligibility; special revenue

account.
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(@) There is established the West Virginia Works Separate State College Program. The
program shall provide funding for participants who are enrolled in post-secondary courses leading
to a two- or four-year degree. There is created within the state T'reasury a special revenue account
to be known as the West Virginia Works Separate State College Program Fund. Expenditures
from the fund shall be for the purposes set forth in this section and are not authorized from
collections but are to be made only in accordance with appropriations by the Legislature and in
accordance with the provisions of article three, chapter twelve of this code and upon fulfillment of
the provisions of article two, chapter eleven-b of this code. Necessary expenditures include wage
reimbursements to participating employers, temporary assistance to needy families, payments for
support services, employment-related child care payments, fransportation expenses and
administrative costs directly associated with the operation of the program.

(b) All eligible adults attending post-secondary courses leading to a two- or four-year
degree and wio are not participating in vocational education training, as that term is defined in
this article, shali be enrolled in the West Virginia Works Separate State College Program.
Participants in the program shall not be required to engage in more than ten hours per week of
federally defined work activities. The work, education and training requirements of this article are
waived for any qualifying participant with a child under six years of age if the participant is unable
to obtain appropriate and available child care services. All other requirements of West Virginia
Works apply to program administration for aduits enrolled in the program.

(c) The Department of Human Services shall work with the Higher Education Policy
Commission, as set forth in article one-b, chapter eighteen-b of this code, and the Council for
Community and Technical College Education, as set forth in article two-b, chapter eighteen-b of
this code, to develop and implement a plan to use and expend funds for the programs available
a;t the state's community and technical colleges and colieges and universitic_as to assist participants
who are enrolled, or wish to become enrolled, in two- and four—year degree programs of post-

secondary education to meet the work requirements of this article.
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ARTICLE 10. WEST VIRGINIA TRAUMATIC BRAIN AND SPINAL CORD INJURY

REHABILITATION FUND.

§9-10-1. Definitions.

As used in this article, the term:

(1) "Secretary" means the Secretary of the West Virginia Department of Human Services
or his or her designee.

(2) "Fund”" means the West Virginia Traumatic Brain and Spinal Cord [njury Rehabilitation
Fund.

(3) "Traumatic brain injury” means an acquired injury to the brain, including brain injuries
caused by anoxia due to near drowning. "Traumatic brain injury" does not include brain
dysfunction caused by congenital or degenerative disorders, nor birth trauma.

(4) "Spinal cord injury" means a traumatic injury to the spinal cord that results in a
permanent loss of sensation and voluntary movement below the level of the lesion.

§9-10-2. Fund continued under department.

{a) The special revenue account in the State Treasury known as the "West Virginia
Traumatic Brain and Spinal Cord Injury Rehabilitation Fund,” which was previously authorized by
§18-10K-1 et seq. of this code, is continued.

(b) All powers and duties of the West Virginia Traumatic Brain and Spinal Cord injury
Rehabilitation Fund Board are transferred to the Secretary.

(c) All powers and duties of the West Virginia Division of Rehabilitation Services related
to administration of the West Virginia Traumatic Brain and Spinal Cord Injury Rehabilitation Fund
are transferred to the Secretary.

§9-10-3. Administration of Fund; administrative fees; Fund use.
(a) The West Virginia Traumatic Brain and Spinal Cord Injury Rehabilitation Fund is

subject to the annual appropriation of funds by the Legislature. The West Virginia Traumatic Brain
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and Spinal Cord Injury Rehabilitation Fund may receive any gifts, grants, contributions or other
money from any source which is specifically designated for deposit in the Fund.

(b) Ali moneys collected, received and deposited into the State Treasury and credited to
the West Virginia Traumatic Brain and Spinal Cord Injury Rehabilitation Fund shall be expended
by the Secretary exclusively in accordance with the uses and criteria set forth in this article.

Expenditures from this Fund for any other purposes are void.

(c) The Fund shall be administered by the Department of Human Services: Provided, That
the Department may not charge a fee to administer the Fund.

(d) Nothing in this article may be construed to mandate funding for the Fund or to require
any appropriation by the Legislature.

(e) Moneys in the Fund shall be used to pay for services that will increase opportunities
for and enhance the achievement of functional independence, and a return to a productive lifestyle
for individuals who have suffered a traumatic brain injury or a spinal cord injury.

(f) Services that are eligible for payment by the Fund shall include, but not be limited to:

(1) Case management;

(2) Rehabilitative therapies and services;

(3) Attendant care;

(4) Home accessibility modifications;

(5) Equipment necessary for activities; and

(6) Family support services.

(9) Funds shall be expended according to the priorities and criteria for disbursement
established by the secretary under section four of this article, and pursuant to legislative rules
authorized in section five of this article.

§9-10-6. Legislative Audit.

[Repealed]
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CHAPTER 11. TAXATION.

ARTICLE 10. WEST VIRGINIA TAX PROCEDURE AND ADMINISTRATION ACT.
§11-10-5u. Disclosure of persons making retail sales of tobacco products.

Notwithstanding any provision of this article to the contrary, the Tax Commissioner shall,
at least semiannually, provide to the commissioner of the West Virginia alcohol beverage control
administration, the superintendent of the West Virginia state police and the Secretary of the
Department of Health by April 1 and October of each year, a list of the names and business
{ocations of each person who indicates on a new application for a business registration certificate
or on a current application for renewal of a business registration certificate that the person sells
or intends to sell cigarettes or other tobacco products to consumers: Provided, That when
available, the Tax Commissioner will provide the name of the business owner, county of location,
and the business description code: Provided, however, That the Tax Commissioner may also file
a copy of the list provided to the commissioner of the West Virginia alcohol beverage control
administration, the superintendent of the West Virginia state police and the Secretary of the
Department of Health in the state register maintained by the Secretary of State, who shall make
the list available for inspection and copying: Provided further, That the results of the inspections
of retail establishments which sell tobacco products may be reported to the federal government
by the commissioner of the West Virginia alcohol beverage control administration.

ARTICLE 13l. TAX CREDIT FOR EMPLOYING FORMER EMPLOYEES OF COLIN
ANDERSON CENTER WHO LOST THEIR JOBS DUE TO THE CLOSURE OF

COLIN ANDERSON CENTER.
§11-131-3. Application of credit; limitation of credit; tax commissioner to promulgate forms

and legislative rule; notice of credit.
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(a) The credit allowed in this article shall be first applied to a taxpayer's business franchise
tax liability, and then to either the taxpayer's personal income tax liability or corporation net income
tax liability, as the case may be.

(b) The credit allowed in this article shall not exceed $10,000 per year and shall not be
refundable, nor carried forward nor backward to other tax years.

(c) The State Tax Commissioner shall promulgate legislative rules pursuant to chapter
twenty-nine-a of this code regarding the applicability, method of claiming of the credit, recapture
of the credit and documentation necessary to claim the credit herein allowed.

(d) The State Tax Commissioner shall develop a written notice setting forth the availability
of this credit and shall transmit this notice to the Department of Health to be distributed to potential
employers of the Colin Anderson Center to make such employers aware of the tax credit allowed
herein. The Department of Health shall distribute notice of the credit allowed herein as widely as
possible to potential employers.

ARTICLE 27. HEALTH CARE PROVIDER TAXES.
§11-27-3. Definitions.

(a) General. — When used in this article, words defined in subsection (b) of this section
have the meaning ascribed to them in this section, except in those instances where a different
meaning is distinctly expressed or the context in which the word is used clearly indicates that a
different meaning is intended.

(b) Definitions. —

"Business" includes all health care activities engaged in, or caused to be engaged in, with
the object of gain or economic benefit, direct or indirect, and whether engaged in for profit, or not
for profit, or by a governmental entity. "Business" does not include services rendered by an
employee within the scope of his or her contract of employment. Employee services, services by
a partner on behalf of his or her partnership, and services by a member of any other business

entity on behalf of that entity, are the business of the employer, or partnership, or other business
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entity, as the case may be, and reportable as such for purposes of the taxes imposed by this
article.

"Broad-based health care related tax" means a broad-based health care related tax as
defined in Section 1903 of the Social Security Act, including a health-care related tax for which a
waiver from the broad-based or uniformity requirements has been granted and is in effect by the
federal Centers for Medicare and Medicaid Services pursuant to the provisions of Section 1903
of the Social Security Act and implementing regulations.

"Corporation” includes associations, joint-stock companies and insurance companies. If
also includes governmental entities when and to the extent such governmental entities engaged
in activities taxable under this article.

"Department” means the Department of Human Services.

"Includes” and "including" when used in a definition coﬁtained in this article shall not be
deemed to exclude other things otherwise within the meaning of the term being defined.

"Partner” includes a member in a "partnership”, as defined in this section.

"Partnership" includes a syndicate, group, pool, joint venture or other unincorporated
organization through or by means of which any privilege taxable under this article is exercised,
and which is not within the meaning of this article a trust or estate or corporation. it includes a
limited liability company when such company is treated as a partnership for federal income tax
purposes.

"Person”" means any individual, partnership, association, company, corporation or other
entity engaging in a privilege taxed under this article.

"Secretary” means the Secretary of Department of Human Services.

"Social Security Act" means the Social Security Act of the United States, as amended by

Public Law 109-171, and codified in Title 42, Section 1396b of the United States Code.
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"Tax" means any tax imposed by this article and, for purposes of administration and
collection of such tax, includes any interest, additions to tax or penalties imposed with respect
thereto under article 10 of this chapter.

"Taxable year" means the calendar year, or the fiscal year ending during such calendar
year, upon the basis of which the tax imposed by this article is computed. In the case of a return
made under this article, or regulations of the Tax Commissioner, for a fractional part of a year,
the term "taxable year" means the period for which such return is made.

"Taxpayer" means any person subject to any tax imposed by this article.

"This code" means the Code of West Virginia, 1931, as amended.

"This state" means the State of West Virginia.

§11-27-30. Exchange of information to facilitate compliance.

Notwithstanding the provisions of section five-d, article ten of this chapter, or any other
provision of this code to the contrary, the Tax Commissioner and the commissioner of the bureau
of administration and finance of the department, or any successor agency thereto, may, by written
agreement, provide for the exchange of information from their respective files, databases, or
audits of health care providers, which the Tax Commissioner deems relevant to determining
provider compliance with the provisions of this article, in a cost effective and efficient manner.
Such agreement may provide for the sharing, or reimbursement, of costs incurred by either party

to gather or provide information under this section.

CHAPTER 11B. DEPARTMENT OF REVENUE.

ARTICLE 2. STATE BUDGET OFFICE.

§11B-2-15. Reserves for public employees insurance program.
(a) There is continued a special revenue account in the State Treasury, designated the

"Public Employees Insurance Reserve Fund", which is an interest-bearing account and may be
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invested in accordance with the provisions of article six, chapter twelve of this code, with the
interest income a proper credit to the fund.

(b} The fund shall consist of moneys appropriated by the Legislature and moneys
transferred annually pursuant to the provisions of subsection (c) of this section. These moneys
shall be held in reserve and appropriated by the Legislature only for the support of the programs
provided by the Public Employees Insurance Agency: Provided, That the moneys held in the fund
may be appropriated to the Bureau for Medical Services.

(c) Annually each state agency, except for the higher education central office created in
article four, chapter eighteen-b of this code; the higher education governing boards as defined in
articles two and three of said chapter; and the state institutions of higher education as defined in
section two, article one of said chapter shall transfer one percent of its annuafized expenditures
from state funds, excluding federal funds based on filled full-time equivalents as determined by
the state budget office as of the first day of April for that fiscal )}ear, to the Public Employees
Insurance Reserve Fund. The secretary may exempt ~that transfer only upon a showing by the
requesting agency that the continued operation of that agency is dependent upon receipt of the
exemption.

(d) Annually the secretary shall provide a report to the Governor and the Legislature on
the amount of reserves established pursuant to the provisions of this section, the number of

exemptions granted and the agencies receiving those exemptions.

CHAPTER 12. PUBLIC MONEYS AND SECURITIES.

ARTICLE 3. APPROPRIATIONS, EXPENDITURES AND DEDUCTIONS.

§12-3-10e. Purchasing Card Advisory Committee created; purpose; membership;
expenses.
There is created a Purchasing Card Advisory Committee to enhance the development and

implementation of the purchasing card program. The committee shall solicit input from state
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agencies and make recommendations to improve the performance of the Purchasing Card
Program. The committee consists of fourteen members to be appointed as follows:

(1) The Auditor shall serve as chairperson of the committee and shall appoint four
members from the state College System of West Virginia and the University System of West
Virginia, one member from the Department of Human Services one member from the Division of
Highways and two additional members at large from any state agency;

(2) The Secretary of the Department of Administration shall appoint one member from the
information Services and Communications Division, one member from the Financial Accounting
and Reporting Section and one member from the Purchasing Division;

(3) The Secretary of the Department of Revenue shall appoint one member from the
Department of Revenue; and

(4) The State Treasurer shall appoint one member from that office. Committee members
shall be appointed for a term of one year, commencing on July 1, 1298. Committee members
shall receive reimbursement for expenses actually incurred in the performance of their duties on
the committee.

ARTICLE 3A. FINANCIAL ELECTRONIC COMMERCE.
§12-3A-4. Payment by a West Virginia pay card.

The State Auditor and the State Treasurer may jointly establish a state-stored value debit
card program known as the "West Virginia Pay Card" for recipients of employee payroll, retirement
benefits, entitiement programs, vocational rehabilitation services funds disbursed pursuant to
§18-10A-6 of this code, foster care and adoption stipends, subsidies, and other payments made
under programs administered by the Department of Human Services, payments to contractors of
the state, or other eligible payees of state funds, who do not possess a federally insured
depository institution account. The State Auditor and the S.tate Treasurer shall use every
reasonable effort to encourage all identified unbanked recipients to obtain a federally insured

depository account. The State Auditor shall include an unbanked recipient in the program upon
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determining that good cause exists. Once an unbanked recipient is included in the program, the
State Auditor shall provide the State Treasurer with an electronic file containing the necessary
unbanked recipient information. The State Treasurer shall issue a request for proposals in
accordance with §12-3A-3 of this code to aid in the administration of the program. The State
Auditor shali assist in the review of pay card proposals. In carrying out the purposes of this article,
the State Treasurer shall not compete with banks or other federally insured financial institutions,
or for profit.

§12-3A-5. Limited establishment and use of point of sale terminals, etc., for special

purposes and circumstances relating to certain public assistance payments.

(a) The State Treasurer shall have authority to contract with banking institutions and other
entities to establish point of sale terminals ("POS terminals"), as defined in section twelve-b, article
eighf, chapter thirty-one-a of this code, that accept the West Virginia check card and the cards
issued by state spending units to recipients of state or federal funds, food or other benefits. If
other entities decline to provide the POS terminals in a manner that meets the requirements of
this section, the treasurer is authorized to establish, own and operate POS terminals. The
treasurer may place the POS terminals and associated equipment at any location within this state
where he or she or the Department of Human Services determines the equipment is needed to
provide reasonable access to users of the cards. The POS terminals authorized pursuant to this
section may be used to provide any amount of cash payment or allowable purchase of retail items
or other benefits as determined by the State Treasurer, pursuant to state law and rules and, where
necessary, in cooperation with any appropriate federal agencies.

(b) POS terminals established pursuant to this section may be jointly owned and oper_ated
with private sector financial institutions and may be established for the sole purpose of providing
access to electronically transmitted government benefits or payments. However, if the State

Treasurer establishes POS terminals, they shall be made available for use by the general public
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and the retailer shall reimburse the state for each transaction as per an agreement entered into
at the time the POS terminals are established.

(c) Any retailer, agency or other person providing cash withdrawal services for state
administered electronic cards from its own funds through POS terminals established pursuant to
this section are limited to charging a fee for the service in the amount of the higher of $1 or one
percent of the amount of cash withdrawn.

(d) There is created in the State Treasury a separate special revenue account, which shall
be an interest bearing account, to be known as the "Point of Sale Terminals Collection Account".
The account shall contain any funds received from transactions on POS terminals installed by the
State Treasurer and any other funds authorized by the Legislature. Moneys in the account shall
be used by the treasurer to pay the fees and costs associated with the POS terminals and related
equipment, and for such other purposes as determined by the Legislature.

(e) In carrying out the purposes of this article, the treasurer shall not compete with private
sector providers of POS terminals, banks or other financial institutions, or for profit. If a private
sector provider, bank or other financial institution certifies to the treasurer that it can provide POS
terminals to meet the requirements contained within this article, the treasurer shall not establish
or maintain equipment in the locations identified in the certification. Nothing in this article shall

authorize the treasurer to establish or operate automatic teller machines.

CHAPTER 15. PUBLIC SAFETY.

ARTICLE 1E. CODE OF MILITARY JUSTICE.

§15-1E-76b. Lack of mental capacity or mental responsibility: Commitment of accused for
examination and treatment.
(a) Persons incompetent to stand trial.
(1) In the case of a person determined under this article to be presently suffering from a

mental disease or defect rendering the person mentally incompetent to the extent that the person
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is unable to understand the nature of the proceedings against that person or to conduct or
cooperate intelligently in the defense of the case, the general court-martial convening authority
for that person shall commit the person to the custody of the Department of Human Services.

(2) The department shall take action in accordance with the state statute applicable to
persons incompetent to stand trial. If at the end of the period for hospitalization provided in the
state statute applicable to persons incompetent to stand trial, it is determined that the committed
person's mental condition has not so improved as to permit the trial to proceed, action shall be
taken in accordance with the state statute applicable to persons incompetent to stand trial.

(3)(A) When the director of a facility in which a person is hospitalized pursuant to
subdivision (2) determines that the person has recovered to such an extent that the person is able
to understand the nature of the proceedings against the person and to conduct or cooperate
intelligently in the defense of the case, the director shall promptly transmit a notification of that
determination to the department and to the general court-martial convening authority for the
person. The director shall send a copy of the notification to the person's counsel.

(B) Upon receipt of a notification, the general court-martial convening authority shall
promptly take custody of the person unless the person covered by the notification is no longer
subject to this article. If the person is no longer subject to this article, the department shall take
any action within its authority it considers appropriate regarding the person.

(C) The director of the facility may retain custody of the person for not more than thirty
days after transmitting the notifications required by subdivision (3), subsection (a).

(4) In the application of the state statute applicable to persons incompetent to stand trial
to a case under this subsection, references to the court that ordered the commitment of a person,
and to the clerk of such court, shall be deemed to refer to the general court-martial convening
authority for that person. However, if the person is no longer subject to this article at a time

relevant to the application of such section to the person, the state trial court with felony jurisdiction
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in the county where the person is hospitalized or otherwise may be found shall be considered as
the court that ordered the commitment of the person.

(b) Persons found not guilty by reason of lack of mental responsibility.

(1) If a person is found by a court-martial not guilty only by reason of lack of mental
responsibility, the person shall be committed to a suitable facility until the person is eligible for
release in accordance with this article.

(2) The court-martial shall conduct a hearing on the mental condition in accordance with
the state statute applicable to persons incompetent to stand trial.

(3) A report of the results of the hearing shall be made to the general court-martial
convening authority for the person.

(4) if the court-martial fails to find, by the standard specified in thé state statute applicable
to persons incompetent to stand trial, that the person's release would not create a substantial risk
of bodily injury fo another person or serious damage of property of another due to a present
mental disease or defect:

(A) The general court-martial convening authority may commit the person to the custody
of the department; and

(B) The department shall take action in accordance with the state statute applicable to
persons incompetent to stand trial.

(5) The state statute applicable to persons incompetent to stand trial, shall apply in the
case of a person hospitalized pursuant to paragraph (B), sﬁbdivision (4), except that the state trial
court with felony jurisdiction in the county where the person is hospitalized shall be considered as
the court that ordered the person's commitment.

(c) General provisions.

(1) Except as otherwise provided in this subsection and subdivision (1), subsection (d),
the state statute most closely comparable to 18 U.S.C. 4247(d), apply in the administration of this

section.
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(2) In the application of the state statute most ciosely comparable to 18 U.S.C. 4247(d),
to hearings conducted by a court-martial under this section or by order of a general court-martial
convening authority under this article, the reference in that section to article 3006A of such itle
does not apply.

(d) Applicability.

(1) The state statute most closely comparable to chapter 313 of title 18, United States
Code, [10 U.S.C. §4241 ef seq.] referred to in this section apply according to the provisions of
this section notwithstanding article 4247(j) of title 18.

(2) If the status of a person as described in section two of this article, terminates while the
person is, pursuant to this section, in the custody of the department, hospitalized, or on conditional
release under a prescribed regimen of medical, psychiatric, or psychological care or treatment,
the provisions of this section establishing requirements and procedures regarding a person no
longer subject to this article shall continue to apply to that person notwithstanding the change of
status.

ARTICLE 1l. THE CHILD PROTECTION ACT OF 2006.
§15-11-2. Legislative findings.

(@) The purpose of "The Child Protection Act of 2006" is to put in place a series of
programs, criminal law revisions, and other reforms to provide and promote the ability of the
children of this state to live their lives without being exposed and subjected to neglect and physical
and sexual abuse. The targeted increases in terms of incarceration, enhanced treatment, post-
release supervision, and new approaches toward the state’s child protection system will, in the
aggregate, strengthen government’s ability to address this most serious problem. The Legislature
finds that the broad reaching measures éncompassed in this Act will provide for greater
intervention among and punishment and monitoring of individuals who create a risk to our

children’s safety and well-being.
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(b) The Legislature further finds that the following reforms implemented as part of this Act
will provide protections to the children of this state and are all important to eliminate risks to
children and are essential elements of "The Child Protection Act of 2006":

(1) Creating a special unit in the State Police specializing in the investigation of child abuse
and neglect — §15-2-15 of this code;

(2) Modifying the Sex Offender Registration Act to ensure more effective registration,
identification, and monitoring of persons convicted of sexual offenses — §15-12-1 ef seq. of this
code;

(3) Establishing the Child Abuse and Neglect Registry, requiring the registry to disclose
information to certain state and local officials — §15-13-1 ef seq. of this code;

(4) Providing for coded driver’s licenses and nondriver identification cards to more easily
identify sexually violent predators — §17B-2-3 of this code;

(5) Prohibiting contractors and service providers convicted of certain offenses from
accessing school grounds and providing for the release of criminal history information by the
central abuse registry to county school boards — §18-5-15c of this code;

(6) Establishing a task force to study the feasibility of constructing separate correctional
facilities for the incarceration and treatment of sex offenders — §25-1-22 of this code;

(7) Requiring the State Police and the Department of Human Services to maintain
statewide child abuse and neglect statistical indices of all convictions and allegations, respectively
— §15-2-15 and §49-2-813 of this code;

(8) Providing for increased terms of incarceration for first degree sexual assault and first
degree sexual abuse committed against children under the age of 12 — §61-8B-3 and §61-8B-7
of this code;

(9) Eliminating eligibility of certain sex offenders for probaiion, home incarceration, and
alternative sentences and providing for enhanced terms of incarceration for certain subsequent

sex offenses committed by recidivist sex offenders — §61-8B-9a and §61-8B-9b of this code;
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(10) Providing for polygraph examinations for certain sex offenders on praobation, parole,
or supervised release — §62-11D-1 et seq. of this code;

(11) Providing for electronic monitoring of certain sex offenders on probation, parole, and
supervised release — §62-11D-1 et seq. of this code;

(12) Establishing a task force to develop measures aimed at managing sexually violent
predators released from confinement — §62-11E-1 et seq. of this code;

(13) Making psychiatric evaluations a condition of probation eligibility for certain sex
offenders (- §62-12-2 of this code;

(14) Authorizing the Department of Human Services to establish qualifications for sex
offender treatment programs and counselors — §62-12-2 and §62-12-26 of this code;

(15) Providing for extended supervision of certain offenders and supervised release
requirements for sexually violent offenders — §62-12-26 of this code; and

(16) Providing for prerelease risk assessments of certain sex offenders — §62-12-27 of
this code.

(c) In addition, the Legislature finds that those enhanced terms of incarceration and post-
conviction measures provided for in this Act which impact certain offenders convicted of sexual
offenses against adults are necessary and appropriate to protect children from neglect and
physical and sexual abuse given that: (1) Clinical research indicates that a substantial percentage
of sexual offenders "cross over" among age groups in selecting their victims; (2) many of the risk
factors prevalent among sex offenders that "cross over” (e.g., substance abuse, lack of empathy
toward victim, inability to control inappropriate impuises, childhood abuse) also are prevalent
among perpetrators of child abuse and neglect; and (3) enhanced terms of incarceration, post-
conviction supervision, monitoring,” and treatment measures wili enablé the criminal justice
system to identify and address those "cross over" offenders before they can victimize additional

children.
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ARTICLE 2. WEST VIRGINIA STATE POLICE.
§15-2-55. Referral program for substance abuse treatment.

(a) The State Police shall create a program and may, in collaboration with the Office of
Drug Control Policy and existing state government programs to refer persons to treatment for
substance use who voluntarily seek assistance from the State Police.

(b) A person voluntarily seeking assistance through a program created pursuant to this
section and who is not under arrest or the subject of a search warrant:

(1) Shall not be placed under arrest;

(2) Shall not be prosecuted for the possession of any controlled substance or drug
paraphernalia surrendered to the State Police. Items surrendered pursuant to this subdivision
shall be recorded by the State Police at the time of surrender and shall be destroyed; and

(3) Shall be promptly referred to a community mental heaith center, medical provider, or
other entity for substance use treatment.

(c) A person is ineligible for placement through a program established pursuant to this
section if the person:

(1) Has an outstanding arrest warrant issued by a West Virginia court or an extraditable
arrest warrant issued by a court of another state;

(2) Places law enforcement or its representatives in reasonable apprehension of physical
injury; or

(3) Is under the age of 18, is not a danger to self or others, or does not have the consent
of a parent or guardian.

(d) Information gathered by a program created pursuant to this section related to a person
who has voluntarily sought assistance under this section is exempt from disclosure under the

provisions of chapter 29B of this code.
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(e) Except for willful misconduct, the State Police and any employee of the State Police
that provides referrals or services in accordance with subsection (b) of this section shall be
immune from civil liability.

ARTICLE 2C. CENTRAL ABUSE REGISTRY.
§15-2C-1. Definitions.

The following terms when used in this article have meanings ascribed to them in this
section, except in those instances where the context clearly indicates a different meaning:

(a) "Central abuse registry" or "registry" means the registry created by this article which
contains the names of individuals who have been convicted of a felony or a misdemeanor offense
constituting abuse, neglect, or misappropriation of the property of a child or an incapacitated adult
or an adult receiving behavioral health services.

(b} "Child abuse and neglect" or "child abuse or neglect” means those terms as defined in
§49-1-201 of this code, and shall include any act with respect to a child which is a crime against
the person pursuant to §61-2-1 et seq. of this code, any act which is unlawful pursuant to §61-
8D-1 et seq, of this code and any offense with respect to a child which is enumerated in §15-2C-
3 of this code.

(c) "Abuse or neglect of an incapacitated adult" means "abuse," "neglect," and
"incapacitated adult" as those terms are defined in §9-6-1 of this code, and shall include any act
with respect to an incapacitated adult which is a crime against the person pursuant to §61-2-1 et
seq. of this code, and any offense with respect to an incapacitated aduit which is enumerated in
§15-2C-3 of this code.

{d) "Adult receiving behavioral health services” means a person over the age of 18 years
who is receiving any behavioral health service from a licensed behavioral health provider or any

behavioral health provider whose services are paid for, in whole or in part, by Medicaid or

Medicare.
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(e) "Conviction" of a felony or a misdemeanor means an adjudication of guiit by a court or
jury following a hearing on the merits, or entry of a plea of guilty or nolo contendere.

(f) "Residential care facility" means any facility where a child or an incapacitated adult or
an adult receiving behavioral health services resides which is subject to registration, licensure, or
certification by the Office of Health Facility Licensure and Certification, and includes nursing
homes, personal care homes, residential board and care homes, adult family care homes, group
homes, legally unlicensed service providers, residential child care facilities, family based foster
care homes, specialized family care homes, and intermediate care facilities for the mentally
retarded.

(g) "Misappropriation of property" means any act which is a crime against property under
§61-3-1 et seq. of this code with respect to a child in a residential care facility or an incapacitated
adult or an adult receiving behavioral heaith services in a residential care facility or a child or an
incapacitated adult or an adult receiving behavioral health services who is a recipient of home
care services.

(h) "Home care" or "home care services" means services provided to children or
incapacitated adults or adults receiving behavioral health services in the homé through a hospice
provider, a community care provider, a home health agency, through the Medicaid waiver
program, or through any person when that service is reimbursable under the state Medicaid
program.

(i) "Requester” means the West Virginia Department of Education, any residential care
facility, any state licensed day care center, any qualified entity as defined in this section, or any
provider of home care services or an adult receiving behavioral health services, providing to the
Central Abuse Registry the name of an individual and other information necessary to identify that
individual, and either: (1) Certifying that the individual is being considered for employment or
service as a volunteer by the requester or for a contractual relationship with the requester where

the individual will provide services to a child or an incapacitated adult or an adult receiving
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behavioral health services for compensation; or contractors and vendors who have or may have
unsupervised access to the child, disabled, or elderly person for whom the qualified entity
provides care; or (2) certifying that an allegation of abuse, neglect, or misappropriation of property
has been made against the individual.

() "Qualified entity" means any business, agency, or organization that provides care,
treatment, education, training, instruction, supervision, or recreation for children, the elderly, or
individuals with disabilities and is a public, private, or not-for-profit entity within the State of West
Virginia and meets the definition of qualified entity under the federal National Child Protection Act
of 1993; P.L. 103-209 as amended by the Volunteers for Children Act; P.L. 105-251.

§15-2C-2. Central Abuse Registry; required information; procedures.

(a) The Criminal Identification Bureau of the West Virginia State Police shall establish a
Central Abuse Registry, to contain information relating to criminal convictions invelving child
abuse or neglect, abuse or neglect of an incapacitated adult or an adult receiving behavioral
health services and misappropriation of property by individuals specified in subsection (b) of this
section and information relating to individuals required to be registered as a sex offender.

(b) The Central Abuse Registry shall contain, at a minimum, information relating to:
Convictions of a misdemeanor or a felony involving abuse, neglect or misappropriation of
property, by an individual performing services for compensation, within the scope of the
individual's employment or contract {o provide services, in a residential care facility, in a licensed
day care center in connection with providing behavioral health services, or in connection with the
provision of home care services; information relating to individuals convicted of specific offenses
enumerated in subsection (a), section three of this article with respect to a child or an
incapécitated adult or an adult receiving behavioral health services; information relating to all
individuals required to register with the Child Abuse and Neglect Registry established pursuant to
article thirteen, chapter fifteen of this code; and information relating to all individuals required to

register with the West Virginia State Police as sex offenders pursuant to the provisions of article
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twelve, chapter fifteen of this code. The Central Abuse Registry shall contain the following
information:

(1) The individual's full name;

(2) Sufficient information to identify the individual, including date of birth, social security
number and fingerprints if available;

(3) Identification of the criminal offense constituting abuse, neglect or misappropriation of
property of a child or én incapacitated adult or an adulit receiving behavioral heaith services;

(4) For cases involving abuse, neglect or misappropriation of property of a child or an
incapacitated aduit or an adult receiving behavioral health services in a residential care facility or
a day care center, or of a child or an incapacitated adult or an adult receiving behavicral health
services receiving home care services, sufficient information to identify the location where the
documentation of any investigation by the Department of Human Services is on file and the
location of pertinent court files; and

(5) Any statement by the individual disputing the conviction, if he or she chooses to make
and file one.

(c) Upon conviction in the criminal courts of this state of a misdemeanor or a felony offense
constituting child abuse or neglect or abuse or neglect of an incapacitated adult or an aduit
receiving behavioral health services, the individual so convicted shall be placed on the Central
Abuse Registry.

§15-2C-4. Disclosure of information.

(a) The information contained in the.central abuse registry is confidential, and may not be
disclosed except as specifically provided in this section. The criminal identification bureau shall
disclose the information described in subdivisions (1) through (3) and subdivision (5), subsection
(b), section two of this article to any requester, except that the name of the victim of the act alleged
shall not appear on the information disclosed and shall be stricken from any statement filed by an

individual. The Department of Human Services shall certify, not later than fifteen days following
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the effective date of this section, the list of requesters authorized to obtain registry information,
and shall inform the criminal identification bureau promptly of subsequent additions and deletions
from the list. The information contained in the registry with respect to an individual shall be
provided to that individual promptly upon request. Individuals on the registry requesting registry
information shall be afforded the opportunity to file statements correcting any misstatements or
inaccuracies contained in the registry. The criminal identification bureau may disclose registry
information to authorized law-enforcement and governmental agencies of the United States and
its territories, of foreign states and of the State of West Virginia upon proper request stating that
the information requested is necessary in the interest of and will be used solely in the
administration of official duties and the criminal laws. Agreements with other states providing for
the reciprocal sharing of abuse registry information are specifically authorized.

(b) An active file on requests for information by requesters shall be maintained by the
criminal identification bureau for a period of one year from the date of a request. If an individual
who is the subject of the request is placed on the registry with respect to any conviction within
one year of the date of the request, that information shall promptly be disclosed to the requester.
§15-2C-7. Registration of home care agencies required; form of registration; information

to be provided.

(a) In order to permit providers of home care services not otherwise required to be
licensed, certified or registered with the Office of Health Facility Licensure and Certification by
other provision of this code to access information in the central abuse registry, all home care
service providers not currently licensed, certified or registered by the department shall register
with the office of health facilities licensure and certification. No fee may be charged for registration.
Registration information shall be provided on a registration form, but no provision of information
shall be deemed to meet the registration requirement until the signature of the service provider is
recorded on the registration form.

(b) Information required for registration shall include the following:
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(1) Name, address and telephone number of the service provider:

(2) The geographic area where services are provided to consumers, the number of homes
where services are provided and the number of consumers provided service; and

(3) The services, such as nursing care or personal assistance, provided to consumers.
ARTICLE 3D. MISSING PERSONS ACT.

§15-3D-3. Definitions.

For the purposes of this article:

(1) "CODIS" means the Federal Bureau of Investigation’s Combined DNA Index System,
which allows for the storage and exchange of DNA records submitted by federal, state, and local
forensic DNA laboratories. The term "CODIS" includes the National DNA Index System or NDIS,
administered and operated by the Federal Bureau of Investigation.

(2) "Complainant" means a person who contacts law enforcement to report that a person
is missing.

(3) "Electronic communication device" means a celiular telephone, personal digital
assistant, electronic device with mobile data access, laptop computer, pager, broadband personal
communication device, two-way messaging device, electronic game, or portable computing
device.

(4) "Juvenile" means any person under 18 years of age.

(5) "Law-enforcement agency" means any duly authorized state, county, or municipal
organization employing one or more persons whose responsibility is the enforcement of laws of
the state or any county or municipality thereof.

(8) "Lead law-enforcement agency" means the law-enforcement agency that initially
receives a missing persons complaint or, after the fulfillment of all requirements of this article
related to the initial receipt of a missing persons complaint and transmission of information to
required databases, the law-enforcement agency with the primary responsibility for investigating

a missing or unidentified persons complaint.
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(7) "Missing and endangered child" means any missing child for which there are
substantial indications the child is at high risk of harm or in immediate danger, and rapid action is

required, including, but not limited to:

(A) Physically or mentally disabled and dependent upon an agency or another individual

for care;

(B) Under the age of 13;

(C) Missing under circumstances which indicate the child’s safety may be in danger; or

(D) A foster child and has been determined a missing and endangered child by the
Department of Human Services.

(8) "Missing child" means any child under the age of 18 whose whereabouts are unknown
to the child’s legal custodian.

(9) "Missing person" means any person who is reported missing to a law-enforcement
agency.

(10) "NamUs" means the database of the National Missing and Unidentified Persons
System.

(11)"NCIC" means the database of the National Crime [nformation Center, the nationwide,
online computer telecommunications system maintained by the Federal Bureau of Investigation
to assist authorized agencies in criminal justice and related law-enforcement objectives.

(12) "NCMEC" means the database of the National Center for Missing and Exploited
Children.

(13) "Unidentified person” means any person, living or deceased, who has not been
identified through investigation for over 30 days.

(14) "Violent Criminal Apprehension Program" or "ViCAP" is a unit of the Federal Bureau
of Investigation responsible for the analysis of serial violent and sexual crimes.

(15) "WEAPON system” means the West Virginia Automated Police Network.
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ARTICLE 12. SEX OFFENDER REGISTRATION ACT.
§15-12-2. Registration.

(a) The provisions of this article apply both retroactively and prospectively.

(b) Any person who has been convicted of an offense or an attempted offense or has been
found not guilty by reason of mental illness, mental retardation, or addiction of an offense under
any of the following provisions of this code or under a statutory provision of another state, the
United States Code or the Uniform Code of Military Justice which requires proof of the same
essential elements shall register as set forth in §15-12-2(d) of this code and according to the
internal management rules promulgated by the superintendent under authority of §15-2-25 of this
code:

(1) §61-8A-1 et seq. of this code;

(2) §61-8B-1 et seq. of this code, including the provisions of former §61-8B-6 of this code,
relating to the offense of sexual assault of a spouse, which was repealed by an act of the
Legislature during the 2000 legislative session;

{3) §61-8C-1 et seq. of this code;

(4) §61-8D-5 and §61-8D-6 of this code;

(5) §61-2-14(a) of this code;

(6) §61-8-6, §61-8-7, §61-8-12, and §61-8-13 of this code;

(7) §61-3C-14b of this code, as it relates to violations of those provisions of chapter 61
listed in this subsection; or ‘

(8) §61-14-2, §61-14-5, and §61-14-6 of this code: Provided, That as to §61-14-2 of this
code only those violations involving human trafficking for purposes of sexual servitude require
registration pursuant to this subdivision.

(c) Any person who has been convicted of a criminal offense where the sentencing judge
made a written finding that the offense was sexually motivated shall also register as set forth in

this article.

153



25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

Enr HB 4274

(d) A person required to register under the provisions of this article shall register in person
at the West Virginia State Police detachment responsible for covering the county of his or her
residence, and in doing so, provide or cooperate in providing, at a minimum, the following when
registering:

(1) The full name of the registrant, including any aliases, nicknames, or other names used
by the registrant;

(2) The address where the registrant intends to reside or resides at the time of registration,
the address of any habitable real property owned or leased by the registrant that he or she
regularly visits: Provided, That a post office box may not be provided in lieu of a physical
residential address, the name and address of the registrant’'s employer or place of occupation at
the time of registration, the names and addresses of any anticipated future employers or places
of occupation, the name and address of any school or training facility the registrant is attending
at the time of registration and the names and addresses of any schools or training facilities the
registrant expects to attend;

(3) The registrant’s Social Security number;

(4) A full-face photograph of the registrant at the time of registration;

(5) A brief description of the crime or crimes for which the registrant was convicted;

(6) The registrant’s fingerprints and palm prints;

(7) Information related to any motor vehicle, trailer, or motor home owned or regularly
operated by a registrant, including vehicle make, model, color, and license plate number:
Provided, That for the purposes of this article, the term "trailer" means travel trailer, fold-down
camping trailer, and house trailer as those terms are defined in §17A-1-1 of this code;

(8) Information relating to any Internet accounts the registrant has and the screen names,

user names, or aliases the registrant uses on the Internet;
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(9) Information related to any telephone or electronic paging device numbers that the
registrant has or uses, including, but not limited to, residential, work, and mobile telephone
numbers;

(10) A photocopy of a valid driver's license or government-issued identification card,
including a tribal identification card;

(11) A photocopy of any passport and immigration documents;

(12) A photocopy of any professional licensing information that authorizes the registrant
to engage in an occupation or carry out a trade or business; and

(13) Any identifying information, including make, model, serial number, and photograph,
regarding any unmanned aerial vehicle owned or operated by a registrant.

{e) (1) On the date that any person convicted or found not guilty by reason of mental
illness, mental retardation, or addiction of any of the crimes listed in §15-12-2(b) of this code,
hereinafter referred to as a "qualifying offense”, including those persons who are continuing under
some post-conviction supervisory status, are released, granted probation or a suspended
sentence, released on parole, probation, home detention, work release, conditional release or
any other release from confinement, the Commissioner of Corrections, regional jail administrator,
city official, or sheriff operating a jail or Secretary of the Department of Health Facilities who
releases the person and any parole or probation officer who releases the person or supervises
the person following the release shall obtain all information required by §15-12-2(d) of this code
prior to the release of the person, inform the person of his or her duty to register, and send written
notice of the release of the person to the State Police within three business days of receiving the
information. The notice must include the information required by §15-12-2(d) of this code. Any
person having a duty to register for a qualifying offense shall register upon conviction, unless that
person is confined or incarcerated, in which case he or she shall register within three business

days of release, transfer, or other change in disposition status. Any person currently registered
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who is incarcerated for any offense shall re-register within three business days of his or her
release.

(2) Notwithstanding any provision of this article to the contrary, a court of this state shal,
upon presiding over a criminal matter resulting in conviction or a finding of not guilty by reason of
mental iliness, mental retardation, or addiction of a qualifying offense, cause, within 72 hours of
entry of the commitment or sentencing order, the transmittal to the sex offender registry for
inclusion in the registry all information required for registration by a registrant as weli as the
following nonidentifying information regarding the victim or victims:

(A) His or her sex;

(B) His or her age at the time of the offense; and

(C) The relationship between the victim and the perpetrator.

The provisions of this subdivision do not relieve a person required to register pursuant to
this section from complying with any provision of this article.

(f) For any person determined to be a sexually violent predator, the notice required by
§15-12-2(d) of this code must also include:

(1) Identifying factors, including physical characteristics;

(2) History of the offense; and

(3) Documentation of any treatment received for the mental abnormality or personality
disorder.

(@) At the time the person is convicted or found not guilty by reason of mental illness,
mental retardation, or addiction in a court of this state of the crimes set forth in §15-12-2(b) of this
code, the person shall sign in open court a statement acknowledging that he or she understands
the requirements imposed by this article. The court shall inform the person so convicted of the
requirements to register imposed by this article and shall further satisfy itself by interrogation of
the defendant or his or her counsel that the defendant has received notice of the provisions of

this article and that the defendant understands the provisions. The statement, when signed and
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witnessed, constitutes prima facie evidence that the person had knowledge of the requirements
of this article. Upon completion of the statement, the court shall provide a copy to the registry.
Persons who have not signed a statement under the provisions of this subsection and who are
subject to the registration requirements of this article must be informed of the requirement by the
State Police whenever the State Police obtain information that the person is subject to registration
requirements.

(h) The State Police shall maintain a central registry of all persons who register under this
article and shall release information only as provided in this article. The information Arequired to
be made public by the State Police by §15-12-5(b)(2) of this code is to be accessible through the
Internet. Information relating to telephone or electronic paging device numbers a registrant has
or uses may not be released through the Internet.

(i) For the purpose of this article, "sexually violent offense" means:

(1) Sexual assault in the first degree as set forth in §61-8B-3 of this code, or of a similar
provision in another state, federal, or military jurisdiction;

(2) Sexual assault in the second degree as set forth §61-8B-4 of this code, or of a similar
provision in another state, federal, or military jurisdiction;

(3) Sexual assault of a spouse as set forth in the former provisions of §61-8B-6 of this
code, which was repealed by an act of the Legislature during the 2000 legislative session, or of a
similar provision in another state, federal, or military jurisdiction;

(4) Sexual abuse in the first degree as set forth in §61-8B-7 of this code, or of a similar
provision in another state, federal, or military jurisdiction;

() For purposes of this article, the term "sexually motivated" means that one of the
purposes for which a person committed the crime was for any person’s sexual gratification.

(k) For purposes of this article, the term "sexually violent predator" means a person who

has been convicted or found not guilty by reason of mental iliness, mental retardation, or addiction
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of a sexually violent offense and who suffers from a mental abnormality or personality disorder
that makes the person likely to engage in predatory sexually violent offenses.

() For purposes of this article, the term "mental abnormality" means a congenital or
acquired condition of a person that affects the emotional or volitional capacity of the person in a
manner that predisposes that person to the commission of criminal sexual acts to a degree that
makes the person a menace to the health and safety of other persons.

{m) For purposes of this article, the term "predatory act" means an act directed at a
stranger or at a person with whom a relationship has been established or promoted for the primary
purpose of victimization.

(n) For the purposes of this article, the term "business days" means days exclusive of
Saturdays, Sundays, and legal holidays as defined in §2-2-1 of this code.

ARTICLE 13. CHILD ABUSE AND NEGLECT REGISTRATION.
§15-13-2. Registration.

(a) The provisions of this article apply both retroactively and prospectively.

(b) Any person who has been convicted of an offense or has been found not guilty solely
by reason of mental iliness, mental retardation or addiction of an offense under any of the
provisions of sections two, two-a, three, three-a, four and four-a, article eight-d, of chapter sixty-
one of this code or under a statutory provision of ancther state, the United States Code or the
Uniform Code of Military Justice which requires proof of the same essential elements shall register
as set forth in subsection (e) of this section and according to the internal management rules
promulgated by the superintendent under authority of section twenty-five, article two of this
chapter.

(c) The clerk of the court in which a person is convicted for an offense described in
subsection (b) of this section, or for an offense described in a municipal ordinance which has the

same elements as an offense described in said section, shall forward to the superintendent, at a
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minimum, information required on forms provided by the State Police relating to the person
required to register.

(1) If the conviction is the judgment of a magistrate court, mayor, police court judge or
municipal court judge, the clerk or recorder shall forward to the superintendent, at a minimum,
information required on forms provided by the State Police relating to the person required to
register when the person convicted has not requested an appeal within thirty days of the
sentencing for such conviction.

(2) If the conviction is the judgment of a circuit court, the circuit clerk shall submit, at a
minimum, the required information to the superintendent regarding the person convicted within
thirty days after the judgment was entered.

(d) If a person has been convicted of any criminal offense against a child in his or her
household or of whom he or she has custodial responsibility, and the sentencing judge makes a
written finding that there is a continued likelihood that the person will continue to have regular
contact with that child or other children and that as such it is in the best interest of the child or
children for that person to be monitored, then that person is subject o the reporting requirements
of this article.

(e) in addition to any other requirements of this article, persons required to register under
the provisions of this article shall provide or cooperate in providing, at 2 minimum, the following
when registering:

(1) The full name of the registrant, including any aliases, nicknames or other names used
by the registrant;

(2) The address where the registrant intends to reside or resides at the time of registration,
the name and address of the registrant's employer or place of occupation at the time of
registration, the names and addresses of any anticipated future employers or places of
occupation, the name and address of any school or training facility the registrant is attending at

the time of registration and the names and addresses of any schools or training facilities the
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registrant expects to attend: Provided, That a post office box or other address that does not have
a physical street address of residence may not be provided in lieu of a physical residence address;

(3) The registrant's social security number;

(4) Ages and names of any children in the household of the registrant, and any children
currently living or subsequently born to the registrant.

(5) A brief description of the offense or offenses for which the registrant was convicted;
and

(6) A complete set of the registrant's fingerprints.

(f) On the date that any person convicted or found not guilty solely by reason of mental
illness, mental retardation or addiction of any of the offenses listed in subsection (b) of this section,
hereinafter referred to as a "qualifying offense", including those persons who are continuing under
some post-conviction supervisory status, are reieased, granted probation or a suspended
sentence, released on parole, probation, home detention, work release, conditional release or
any other release from confinement, the Commissioner of Corrections, Regional Jail
Administrator, city or sheriff operating a jail or Secretary of the Department of Health Facilities
who releases the person, and any parole or probation officer who releases the person or
supervises the person following the release, shall inform the person of his or her duty to register
and send written notice of the release to the superintendent within three business days of release,
and provide any other information as directed by rule of the State Police. The notice must include,
at a minimum, the information required by subsection (e) of this section.

(g) Any person having a duty to register for a qualifying offense shall register upon
conviction, unless that person is confined or incarcerated, in which case he or she shall register
within three business days of release, transfer or other change in disposition status.

(h) At the time the person is convicted or found not guilty solely by reason of mental illness,
mental retardation or addiction in a court of this state of the offenses set forth in subsection (b) of

this section, the person shall sign in apen court a notification statement acknowledging that he or
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she understands the requirements imposed by this article. The court shall inform the person so
convicted of the requirements to register imposed by this article and shall further satisfy itself by
interrogation of the defendant or his or her counsel that the defendant has received notice of the
provisions of this article and that the defendant understands the provisions. The statement, when
signed and witnessed, constitutes prima facie evidence that the person had knowledge of the
requirements of this article. Upon completion of the statement, the court shall provide a copy to
the registry. Persons who have not signed a statement under the provisions of this subsection
and who are subject to the registration requirements of this article must be informed of the

requirement by the State Police whenever the State Police obtain information that the person is

- subject to registration requirements.

(i) The State Police shall maintain a central registry of all persons who register under this
article and shall release information only as provided in this article.

(i) The superintendent shall provide forms to law-enforcement agencies, circuit clerks and
parole officers to facilitate submission of appropriate information necessary to administer the child
abuse and neglect registry established by this article.

(k) For the purposes of this article, the term "business days", means days exclusive of
Saturdays, Sundays and legal holidays as defined in section one, article two, chapter two of this
code.

§15-13-5. Distribution and disclosure of information.

(a) Within five business days after receiving any notification as described in this article,
the State Police shall transmit a copy of the notification statement to the Department of Human
Services as provided in section two of this article.

(b) Within five business days after receiving any notification statement pursuant to the
provisions of subsection (a) of this section, the Secretary of the Department of Human Services

shall distribute a copy of the notification statement to:
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(1) The supervisor of each county and municipal law-enforcement office and any campus
police department in the city and county where the registrant resides, is employed or attends
school or a training facility;

(2) The county superintendent of schoois where the registrant resides, is employed or
attends school or a training facility; and

(3) The Child Protective Services office charged with investigating allegations of child
abuse or neglect in the county where the registrant resides, is employed or attends school or a
training facility.

(c) The State Police may furnish information and documentation required in connection
with the registration to authorized law enforcement, campus police and governmental agencies
of the United States and its territories, of foreign countries duly authorized to receive the same,
of other states within the United States and of the State of West Virginia upon proper request
stating that the records will be used solely for law-enforcement-related purposes. The State Police
may disclose information collected under this article to federal, state and local governmental
agencies responsible for conducting preemployment checks.

(d) An elected public official, public employee or public agency is immune from civil liability
for damages arising out of any action relating to the provisions of this section except when the
official, employee or agency acted with gross negligence or in bad faith.

(e) The information contained in the child abuse and neglect registry is confidential, and
may not be disclosed except as specifically provided in this article. The information contained in
the registry with respect to an individual shall be provided to that individual promptly upon request.
Individuals on the registry requesting registry information shall be afforded the opportunity to file
statements correcting any misstatements or inaccuracies contained in the registry. The State
Police and the Department of Human Services may disclose registry information to authorized

law-enforcement and governmental agencies of the United States and its territories, of foreign
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states and of the State of West Virginia upon proper request stating that the information requested
is necessary in the interest of and will be used solely in the administration of official duties and
the criminal laws. Agreements with other states providing for the reciprocal sharing of abuse and
neglect registry information are specifically authorized. Nothing in this article would preclude
disclosure of information authorized pursuant to article two-c of this chapter.

(f) An active file on requests for information by requesters shall be maintained by the State
Police and the Department of Human Services for a period of one year from the date of a request.

(9) Information on the registry shall be exempt from disclosure under the freedom of
information act in article one, chapter twenty-nine-b of this code.
ARTICLE 14. THE STATEWIDE INTEROPERABLE RADIO NETWORK.
§15-14-5. The Statewide Interoperability Executive Committee.

(a) The Statewide Interoperability Executive Committee shall consist of the following
members or their designee:

(1) The Director of the WVDHSEM,;

(2) The Superintendent of the West Virginia State Police;

(3) The President of the West Virginia Emergency Management Council;

(4) The Adjutant General of the West Virginia National Guard,;

(5) The West Virginia Chief Technology Officer;

(6) The President of the West Virginia Enhanced 911 Council;

(7) The President of the West Virginia Sheriffs’ Association,;

(8) The West Virginia State Fire Marshal;

(9) The President of the West Virginia County Commissioners’ Association;

(10) The President of the West Virginia Municipal League;

(11) The Secretary of the Department of Transportation;

(12) The Director of the Office of Emergency Medical Services;
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(13) One representative from each of the agencies which own one of the SIRN’s zoned
master site switches not otherwise represented:;

(14) The chairman of each of the Regional Interoperability Committees;

(15) A representative of the West Virginia Chapter of the Association of Public Safety
Communications Officials;

(16) The Director of the West Virginia Parkways Authority; and

(17) The Statewide Interoperability Coordinator who shall serve in a nonvoting Ex officio
capacity.

(b) The director shall serve as the chairman of the Executive Committee.

(c) Members of the Executive Committee shall serve without compensation. However,
each member of the Executive Committeé may receive reimbursement from the Statewide
Interoperable Radio Network Account, for actual expenses, including travel expenses, in
accordance with state travel guidelines.

(d) The Executive Committee may appoint, as nonvoting members, individuals with
technical expertise that may assist with its mission.

§15-14-7. Maintenance and Operations of the Statewide Interoperable Network; personnel;
assets; agreements.

(a) The director may employ such technical, clerical, legal counsel, stenographic and other
personnel, fix their compensation and make expenditures within the appropriation to the agency
or from other funds made available for the purpose of providing interoperable communications
services to carry out the purpose of this article.

{b) All equipment, structures, property, and personnel along with their equipment and
vehicles, owned, managed, directed, controlled, and governed by the Department of Health
associated with the statewide interoperable radio and/or microwave network and medical
command radio system, are fransferred to, incorporated in and administered as a part of the

WVDHSEM: Provided, That medical command radio system communication equipment, not
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including the microwave and SIRN equipment, and personnet located in the medical coordination
center at Flatwoods, West Virginia shall continue to be managed, directed, controlled, and
governed by the Department of Health and are not included in the transfer authorized by this
subsection.

(c) The director may acquire in the name of the state by purchase, lease or gift, real
property and rights or easements necessary or convenient to construct thereon the necessary
building or buildings for housing Radio Network employees, equipment or infrastructure.

(d) The director or his or her designee may enter into cooperative agreements, land and
tower leases, memorandums of understanding/agreement, training contracts or service contracts
with political subdivisions of the state, other states, federal agencies, and with public or private
agencies for use by the radio network.

(e) The WVDHSEM is exempt from the requirements and associated fees of any local
ordinances of any political subdivision of the state relating to the construction of towers or other
infrastructure for use by the Radio Network to enhance interoperable communications.

() The WVDHSEM shall support a unified approach to interoperable communications
across state, county, and municipal government, to include:

(1) Providing ongoing assistance and support to the state’s Medical Command System;
and

(2) Providing ongoing assistance and support to state agencies in the development of
interoperable and emergency communications plans or projects.

§15-14-9. Creation of the Statewide Interoperable Radio Network account; purpose;
funding; disbursements.

(a) There is hereby created in the State Treasury a special revenue account to be known
as the Statewide Interoperable Radic Network Account to be administered by the director. The
special revenue account shall consist of appropriations made by the Legislature; income derived
from the lease of property, towers or tower space owned, operated or controiled by the

WVDHSEM or any other state agency managed as part of the SIRN; moneys received by the
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Department of Health or WVDHSEM as proceeds of any claims for damages to structures,
equipment or property of any kind, including moneys in the Insurance Property Loss Claims Fund
administered by the Department of Health; income from the investment of moneys held in the
special revenue account; grant money and all other sums available for deposit to the special
revenue account from any source, public or private; and moneys received from the sale of
recycled two-way telecommunications equipment pursuant to §15-14-6(10) of this code.

(b) Expenditures from the Statewide Interoperable Radio Network Account shall be for the
purposes set forth in this article and used exclusively, to pay costs, fees and expenses incurred,
or to be incurred for the following purposes: (1) The maintenance, upkeep, and repair of the SIRN;
(2) operations of the Executive Committee; (3) payment of salaries for the SWIC and any
personnel required to operate and maintain the SIRN; (4) the design, implementation, and
management of the SIRN; (5) all other related SIRN activities approved by the Executive
Committee; and (6) all costs incurred in the administration of the Statewide Interoperable Radio
Network Account. Expenditures from the fund are not authorized from collections but are to be
made only in accordance with appropriation by the Legislature and in accordance with the
provisions of §12-3-1 et seq. of this code and upon fulfiliment of the provisions of §11B-2-1 ef
seq. of this code: Provided, That for the fiscal year ending June 30, 2018, expenditures are
authorized from collections rather than pursuant to appropriation by the Legislature.

(c) Disbursements from the Statewide Interoperable Radio Network Account shall be
authorized by the director or his or her designee. Moneys in the Statewide Interoperable Radio
Network Account are not available for the payment of any personal injury claims, workers’
compensation claims or other types of disability claims.

(d) Quarterly, the director shall prepare an accounting of all moneys disbursed from and
any deposits made to the Statewide Interoperable Radio Network Account. This accounting shall

include the reason for the withdraw, the recipients of any withdraw, and the source of any deposit.
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CHAPTER 15A. DEPARTMENT OF HOMELAND SECURITY.

ARTICLE 4. CORRECTIONS MANAGEMENT.
§15A-4-11. Financial responsibility program for inmates.

(@) The Legisiature finds that: -

(1) There is an urgent need for vigorous enforcement of child support, restitution, and
other court-ordered obligations;

(2) The duty of inmates to provide for the needs of dependent children, inclﬁding their
necessary food, clothing, shelter, education, and heaith care should not be avoided because of
where the inmate resides;

(3) A person owing a duty of child support who chooses to engage in behaviors that result
in the person becoming incarcerated should not be able to avoid child support obligations; and

(4) Each sentenced inmate should be encouraged to meet his or her legitimate court-
ordered financial obligations.

(b) As part of the initial classification process into a correctional facility, the division shall
assist each inmate in developing a financial plan for meeting the inmate’s child support
obligations, if any exist. At subsequent program reviews, the division shall consider the inmate’s
efforts to fulfill those obligations as indicative of that individual’'s acceptance and demonstrated
level of responsibility.

(c)(1) The superintendent shall deduct from the earnings of each inmate all legitimate
court-ordered financial obligations. The superintendent shail also deduct child support payments
from the earnings of each inmate who has a court-ordered financial obligation. The commissioner
shall develop a policy that outlines the formula for the distribution of the offender’s income and
the formula shall include a percentage deduction, not to exceed 50 percent in the aggregate, for

any court-ordered victim restitution, court fees, and child support obligations owed under a
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support order, including an administrative fee, consistent with the provisions of §48-14-406(c) of
this code, to support the division’s administration of this financial service;

(2) If the inmate worker’s income is subject to garnishment for child support enforcement
deductions, it shall be calculated on the net wages after taxes, legal financial obligations, and
garnishment;

(3) The division shall develop the necessary administrative structure to record inmates’
wages and keep records of the amount inmates pay for child support; and

(4) Nothing in this section limits the authority of the Bureau fo'r Child Support Enforcement
from taking collection action against an inmate’s moneys, assets, or property.

(d) if an inmate is awarded a civil judgment, or settles a civil matter, which awards him or
her monetary damages, the court in which those damages are awarded or settled shall enter an
order which deducts attorney fees and litigation costs owed the inmate’s legal counsel and
deducts all known outstanding child support, restitution, spousal support, and court costs from
the award to the inmate, and satisfies those obligations, prior to releasing any funds to the inmate.

(e) Notwithstanding the failure of a court to act in accordance with subsection (d) of this
section, the division may honor any outstanding court-ordered obligations of which it is aware, to
satisfy all known orders of child support, restitution, spousal support, or court costs and shall
deduct from any civil judgment or civil settlement such amounts necessary to pay such obligations
of the inmate, if any, arising from orders of child support, restitution, spousal support, or court
costs prior to depositing funds from such civil judgment or civil settlement in the inmate’s account.
The provisions of this subsection shall apply to civil actions filed after July 1, 2019.

(f) The accumulation of the total funds, not necessary for current distribution, shall be
invested, with the approval of the commissioner or as appropriate, through the West Virginia
Municipal Bond Commission, in short-term bonds or treasury certificates or equivalent of the
United States. Bonds and certificates so purchased shall remain in the custody of the State

Treasurer. The earnings from investments so made shall be reported to the principal officer of
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each institution, from time to time, as earned, and shall be credited to the respective accounts of

the institutions by the West Virginia Municipal Bond Commission. When the earnings are

transferred to the respective institutions, they shall be credited by the superintendent to the credit

of, and for the benefit of, the inmate, or resident, benefit fund.”

§15A-4-12. Limitation on reimbursement rate to medical service providers for services
outside division facilities.

The division, or its contracted medical providers, may not pay an amount to an outside
provider of a medical service for an adult inmate residing in a jail or correctional facility greater
than the reimbursement rate applicable to service providers established in the Medicaid plan by
the Bureau for Medical Services: Provided, That critical access hospitals shall be reimbursed at
75 percent of the billed charges. These limitations apply to all medical care services, goods,
prescription drugs, and medications provided to a person who is in the custody of a correctional
facility and is provided these services outside of a correctional facility: Provided, however, That
the Department of Military Affairs and Public Safety and the Department of Human Services
effectuate an interagency agreement for the electronic processing and payment of medical

services.

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 1. STATE PUBLIC HEALTH SYSTEM.
§16-1-2. Definitions.

As used in this article:

(1) "Basic public health services” means those services that are necessary to protect the
health of the public;

{2) "Bureau" means the Bureau for Public Health in the department;
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(3) "Combined local board of health" means one form of organization for a local board of
health and means a board of health serving any two or more counties or any county or counties
and one or more municipalities within or partially within the county or counties;

(4) "Commissioner" means the commissioner of the bureau, who may be designated as
the state health officer;

(5) "County board of health" means one form of organization for a local board of health
and means a local board of health serving a single county;

(6) "Department” means the Department of Health.

(7) "Director" or "director of health" means the state health officer. Administratively within
the department, the bureau through its commissioner carries out the public health functions of the
department, unless otherwise assigned by the secretary;

(8) "Essential public health services" means the core public health activities necessary to
promote health and prevent disease, injury, and disability for the citizens of the state. The services
include:

(A) Monitoring health status to identify community health probiems;

(B) Diagnosing and investigating health problems and health hazards in the community;

(C) Informing, educating, and empowering people about health issues;

(D) Mobilizing community partnerships to identify and solve health problems;

(E) Developing policies and plans that support individual and community health efforts;

(F) Enforcing laws and rules that protect health and ensure safety;

(G) Uniting people with needed personal health services and assuring the provision of
health care when it is otherwise not available;

(H) Promoting a competent public health and personal health care workforce;

() Evaluating the effectiveness, accessibility, and quality of personal and population-
based health services; and

(J) Researching for new insights and innovative solutions to health problems;
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(9) "Local board of health”, "local board", or "board" means a board of health serving one
or more counties or one or more municipalities or a combination thereof;

(10) "Local health department” means the staff of the local board of health;

(11) "Local health officer" has the meaning ascribed in §16-2-2 of this code.

(12) "Municipal board of health” means one form of organization for a local board of heaith
and means a board of health serving a single municipality;

(13) "Performance-based standards" means generally accepted, objective standards such
as rules or guidelines against which public health performance can be measured;

(14) "Potential source of significant contamination" means a facility or activity that stores,
uses, or produces substances or compounds with potential for significant contaminating impact if
released into the source water of a public water supply;

(15) "Public groundwater supply source" means a primary source of water supply for a
public water system which is directly drawn from a well, underground stream, underground
reservoir, underground mine, or other primary source of water supplies which is found underneath
the surface of the state;

(16) "Public surface water supply source" means a primary source of water supply for a
public water system which is directly drawn from rivers, streams, lakes, ponds, impoundments, or
other primary sources of water supplies which are found on the surface of the state;

(17) "Public surface water influenced groundwater supply source" means a source of
water supply for a public water system which is directly drawn from an underground well,
underground river or stream, underground reservoir, or underground mine, and the quantity and
quality of the water in that underground supply source is heavily influenced, directly or indirectly,
by the quantity and quality of surface water in the immediate area;

(18) "Public water system" means:

(A) Any water supply or system which regularly supplies or offers to supply water for

human consumption through pipes of other constructed conveyances, if serving at least an
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average of 25 individuals per day for at least 60 days per year, or which has at least 15 service
connections, and shall include:

(i) Any collection, treatment, storage, and distribution facilities under the control of the
owner or operator of the system and used primarily in connection with the system; and

(if} Any collection or pretreatment storage facilities not under such control which are used
primarily in connection with the system;

(B) A public water system does not include a system which meets all of the foliowing
conditions:

(i) Consists only of distribution and storage facilities and does not have any collection and
treatment facilities;

(i) Obtains all of its water from, but is not owned or operated by, a public water system
which otherwise meets the definition;

(iii)l Does not sell water to any person; and

(iv) Is not a carrier conveying passengers in interstate commerce;

(19) "Public water utility" means a public water system which is regulated by the West
Virginia Public Service Commission pursuant to the provisions of §24-1-1 et seq. of this code;

(20) "Secretary" means the secretary of the department;

(21) "Service area" means the territorial jurisdiction of a local board of health; and

(22) "Zone of critical concern” for a public surface water supply is a corridor along streams
within a watershed that warrant more detailed scrutiny due to its proximity to the surface water
intake and the intake's susceptibility to potential contaminants within that corridor. The zone of
critical concern is determined using a mathematical model that accounts for stream flows,
gradient, and area topography. The length of the zone of critical concern is based on a five-hour
time-of-travel of water in the streams to the water intake, plus an additional one-fourth mile below

the water intake. The width of the zone of critical concern is 1000 feet measured horizontally from
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each bank of tﬁe principal stream and 500 feet measured horizontally from each bank of the
tributaries draining into the principal stream.
§16-1-20. Definitions and purpose.

(a) For the purpose of this code:

"English” means and includes spoken English, written English, or English with the use of
visual supplements;

"Language developmental milestones" means milestones of development aligned with the
existing state instrument used to meet the requirements of federal law for the assessment of
children from birth to five years of age, inclusive; and

"Language" includes American Sign Language (ASL) and English.

(b) For the purposes of developing and using language for a child who is deaf or hard-of-
hearing, the following modes of communication may be used as a means for acquiring language:
American Sign Language (ASL) services, spoken language services, dual language services,
cued speech and tactile, or a combination thereof. ‘

(¢) This section shall apply only to children from birth to five years of age, inclusive.

(d) Implementation of this code is subject to an appropriation by the legisiature.

(e) Federal regulations for children age birth through two do not require reporting of
measures specific to language and literacy. However, this data is reported for children age three
to five and the Department of Health and the West Virginia Department of Education shall make
this report available to the advisory committee, and available to others upon request.

(f) The Department of Health and the West Virginia Depariment of Education through their
agencies that serve children ages birth to five and their families shall jointly select language
developmental milestones from existing standardized norms, to develop a family resource for use
by families, providers, early interventionists, speech pathologists, educators, and other service

providers to understand and monitor deaf and hard-of-hearing children’s receptive and expressive
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language acquisition and progress toward English literacy development. This family resource
shall include:

(1) Language that provides comprehensive and neutral, unbiased information regarding
different modes used to learn and access language (e.g., English, American Sign Language
(ASL), or both) and services and programs designed to meet the needs of children who are deaf
or hard-of-hearing;

(2) Language developmental milestones selected pursuant to the process specified in this
section;

(3) Language appropriate for use, in both content and administration, with deaf and hard-
of-hearing children from birth to five years of age, inclusive, who use both or one of the languages
of American Sign Language (ASL) or English;

(4) Developmental milestones in terms of typical development of all children, by age range;

(5) Language written for clarity and ease of use by families;

(6) Language that is aligned with the Department of Health and the West Virginia
Department of Education’s existing infant, toddler, and preschool guidelines, the existing
instrument used to assess the development of children with disabilities pursuant to federal law,
and state standards in language and literacy;

(7) Clarification that the parent(s) have the right to select which language (American Sign
Language (ASL), English, or both) for their child’s language(s) acquisition and developmental
milestones;

(8) Clarification that the family resource is not a formal assessment of language and
literacy development, and that a family’s observations of their children may differ from formal

assessment data presented at an individualized family service plan (IFSP) or individual education

program (IEP) meeting; and
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(9) Clarification that the family resource may be used during an individualized family
service plan (IFSP) or individual education program (IEP) meeting for purposes of sharing the
family's observations about their child’s development.

(g) The Department of Health and the West Virginia Department of Education shall also
prep'are a list of valid and reliable existing tools or assessments for providers, early
interventionists, speech pathologists, educators, and other service providers that can be used
periodically to determine the receptive and expressive language and literacy development of deaf
and hard-of-hearing children. These educator tools and assessments:

(1) Shall be in a format that shows stages of language development;

(2) Shall be used by providers, early interventionists, speech pathologists, educators, and
other service providers to determine the progressing development of deaf and hard-of-hearing
children’s receptive and expressive language acquisition and developmental stages toward
English literacy;

(3) Shall be selected from existing instruments or assessments used to assess the
development of all deaf and hard-of-hearing children from birth to five years of age, inclusive;

(4) Shall be appropriate, in both content and administration, for use with children who are
deaf and hard-of-hearing;

(5) May be used, in addition to the assessment required by federal law, by the
individualized family service plan (IFSP) team and individual education program (IEP) team, as
applicable, to track deaf and hard-of-hearing children’s progress, and to establish or modify
individualized family service plans (IFSPs) and individual education programs (lEPs);, and

(6) May reflect the recommendations of the advisory committee established pursuant to
§16-1-20(e) of this code.

(h) To promote the intent of this code, the Department of Health and the West Virginia

Department of Education shall:
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(1) Disseminate the family resource developed to families of deaf and hard-of-hearing
children, as well as providers, early interventionists, speech pathologists, educators, and related
service personnel; and

(2) Disseminate the educator tools and assessments selected to local educational
agencies for use in the development and modification of individualized family service plans
(IFSPs) and individual education programs (IEPs);

(3) Provide informational materials on the use of the resources, tools, and assessments
to assist deaf and hard-of-hearing children in becoming linguistically ready for formal school entry
(either itinerant services, West Virginia Universal PreK/PreK Special Needs, or Kindergarten)
using the mode(s) of communication and language(s) chosen by the parents.

(i) If a deaf or hard-of-hearing child does not demonstrate progress in receptive and
expressive language skills, as measured by one of the educator tools or assessments, or by the
existing instrument used to assess the development of children with disabilities pursuant to federal
law, as applicable, the child’s individualized family service plan (IFSP) team and individual
education program (IEP) team shall, as p-art of the process required by federal law, explain in
detail the reasons why the child is not meeting the language developmental milestones or
progressing towards them, and shall recommend specific strategies, services, and programs that
shall be provided to assist the child’s success toward English literacy developmentj

(j) The Department of Health and the West Virginia Department of Education shali
establish an advisory committee to solicit input from stakeholders identified herein on the selection
of language developmental milestones for children who are deaf or hard-of-hearing that are
equivalent to those for children who are not deaf or hard-of-hearing, for inclusion in the family
resource developed pursuant to this section.

(k) The advisory committee shall be comprised of volunteer individuals representing all

known modes of communication, specifically including the following:
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(1) One parent of a child who is hard-of-hearing who uses the dual languages of American
Sign Language (ASL) and English;

(2) One parent of a child who is deaf or hard-of-hearing who uses assistive technology to
communicate with spoken English;

(3) Two or three credentialed providers, early interventionists, speech pathologists,
educators, or other service providers of deaf or hard-of-hearing children who are knowledgeable
in the use of the dual languages of English and American Sign Language (ASL);

(4) Two or three credentialed providers, early interventionists, speech pathologists,
educators, or other service provider of deaf or hard-of-hearing children who are knowledgeable
in the use of assistive technology to communicate with spoken English;

{(5) One expert who researches or is knowledgeable in the research regarding language
outcomes for deaf and hard-of-hearing children using American Sign Language (ASL) or English;

(6) One expert who researches or is knowledgeable in the research regarding language
outcomes for deaf and hard-of-hearing children using assistive technology to communicate with
spoken English; |

(7) One credentialed educator of deaf and hard-of-hearing children whose expertise is in
curriculum and instruction in American Sign Language (ASL) and English;

(8) One credentialed educator of deaf and hard-of-hearing children whose expertise is in
curriculum and instruction in assistive technology to communicate with spoken English;

(9) One advocate for the teaching and use of the dual languages of American Sign
Language (ASL) and English;

(10) One advocate for the teaching and use of instruction in assistive technology to
communicate with spoken English; and,

(11) One educational audiologist who can address the issues of aural habilitation and

assistive technology to advocate for children using spoken language in mainstream environments.
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(1) The advisory committee may also advise the Department of Health and the West
Virginia Department of Education on the content and administration of the existing instrument
used to assess the development of children with disabilities pursuant to federal law, as used to
assess deaf and hard-of-hearing children’s language and literacy development to ensure the
appropriate use of that instrument with those children, and make recommendations regarding
future research to improve the measurement of progress of deaf and hard-of-hearing children in
language and literacy.

(m) The Department of Health and the West Virginia Department of Education shall
provide the advisory committee with a list of existing language developmental milestones from
existing standardized norms, along with any relevant information held by the departments
regarding those language developmental milestones for possible inclusion in the family resource
developed pursuant to this section.

(n) After reviewing, the advisory committee shall recommend to the Department of Health
and the West Virginia Department of Education language developmental milestones for selection.

{o) Commencing on or before July 31, 2021, and on or before each July 31 thereafter, the
West Virginia Department of Education shall annually produce an aggregated report, using
existing data reported in compliance with the federally required state performance plan on children
with disabilities, that is specific to language and literacy development of children whose primary
exceptionality is deaf and hard-of-'hearing from birth to five years of age, inclusive, including those
who are deaf or hard-of-hearing and have other disabilities, relative to their peers who are not
deaf or hard-of-hearing. The depariments shall make this report available to the advisory
committee, the Legislative Oversight Commission on Education Accountability, the Legislative
Qversight Commission on Health and Human Resources Accountability, and available to others
upon request.

(p) All activities of the Department of Health and the West Virginia Department of
Education in implementing this code shall be consistent with federal law regarding the education

of children with disabilities and federal law regarding the privacy of student information.
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ARTICLE 1A. UNIFORM CREDENTIALING FOR HEALTH CARE PRACTITIONERS.
§16-1A-1. Legislative findings; purpose.

(a) The Legislature finds:

(1) Credentialing, required by hospitals, insurance companies, prepaid health plans, third
party administrators, provider networks and other health care entities, is necessary to assess and
verify the education, training and experience of health care practitioners to ensure that qualified
professionals treat the citizens of this state.

(2) Although uniform credentialing and recredentialing application forms have been
created to reduce duplication and increase efficiency, each credentialing entity continues to
perform primary source verification for the practitioners who apply to that entity for affiliation.
Moreover, because credentialing entities do not follow 2 common calendar, practitioners are
required to respond to requests throughout the year from various credentialing entities seeking
essentially similar information. This duplication of primary source verification is time consuming
and costly.

(3) The Secretary of the Department of Human Services and the Insurance Commissioner
share regulatory authority over the entities requiring credentialing.

(b) The purpose of this article is to continue the advisory committee previously established
to assist in developing a uniform credentialing process through the development of legislative
rules to govern how a single credentialing verification organization will operate in this state and,
except with respect to health care facilities, the establishment of a common credentialing
calendar.

§16-1A-2. Development of uniform credentialing application forms and the credentialing
process.

Notwithstanding any provision of this code to the contrary, the Secretary of the Department
of Human Services and the Insurance Commissioner shall jointly propose rules for legislative

approval in accordance with the provisions of article three, chapter twenty-nine-a of this code
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governing the development and use of uniform application forms for credentialing, recredentialing
or updating information of health care practitioners required to use the forms and the improvement
of the credentialing process, including creation of a credentialing verification organization and a
uniform recredentialing calendar.

§16-1A-3. Definitions.

For the purposes of this article, the foilowing definitions apply:

(a) "Credentialing” means the process used to assess and validate the qualifications of a
health care practitioner, including, but not limited to, an evaluation of licensure status, education,
training, experience, competence and professional judgment.

(b) "Credentialing entity" means any health care facility, as that term is defined in
subsection (j), section two, article two-d of this chapter, or payor or network that requires '
credentialing of health care practitioners.

(c) "Credentialing Verification Organization” means an entity that performs primary source
verification of a health care practitioner's training, education, experience; "statewide credentialing
verification organization" means the credentialing verification organization selected pursuant to
the provisions of section five of this article.

(d) "Health care practitioner" or "practitioner" means a person required to be credentialed
using the uniform forms set forth in the rule promulgated pursuant to the authority granted in
section two, article one-a of this chapter.

(e) "Insurance Commissioner" or "Commissioner" means the Insurance Commissioner of
the State of West Virginia as set forth in article two, chapter tr;irty-three of this code.

(f) "Joint Commission" formerly known as the Joint Commission on Accreditation of
Healthcare Organizations or JCAHO, is a private sector, United States-based, not-for-profit
organization that operates voluntary accreditation programs for hospitals and other health care

organizations.
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(g) "National Committee for Quality Assurance” or "NCQA" is a private, 501(c)(3) not-for-
profit organization that evaluates and certifies credentialing verification organizations.

(h) "Network"” means an organization that represents or contracts with a defined set of
heaith care practitioners under contract to provide health care services to a payor's enrollees.

(i) "Payor" means a third party administrator as defined in section two, article forty-six ,
chapter thirty-three of this code and including third party administrators that are required to be
registered pursuant to section thirteen, article forty-six, chapter thirty-three of this code, any
insurance company, health maintenance organization, health care corporation or any other entity
required to be licensed under chapter thirty-three of this code and that, in return for premiums
paid by or on behalf of enrollees, indemnifies such enroliees or reimburses health care
practitioners for medical or other services provided to enrollees by health care practitioners.

(j) "Primary source verification procedure” means the procedure used by a credentialing
verification organization to, in accordance with national committee for quality assurance
standards, collect, verify and m.aintain the accuracy of documents and other credentialing
information submitted in connection with a health care practitioner's application to be credentialed.

(k) "Secretary" means the Secretary of the Department of Human Services.

(1) "Uniform application form" or "uniform form" means the biank uniform credentialing or
recredentialing form developed and set forth in a joint procedural rule promulgated pursuant to
section two of this article.

§16-1A-4. Advisory committee.

(a) The secretary and the Insurance Commissioner shall jointly establish an advisory
committee to assist them in the development and implementation of the unifor.m credentialing
process in this state. The advisory committee shall consist of fourteen appoin-ted members. Six
members shall be appointed by the secretary: One member shalt represent a hospital with one
hundred beds or less; one member shall represent a hospital with more than one hundred beds;

one member shall represent another type of health care facility requiring credentialing; one
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member shall be a person currently credentialing on behalf of health care practitioners; and two
of the members shall represent the health care practitioners subject to credentialing. Five
members shall be representative of the entities regulated by the Insurance Commissioner that
require credentialing and shall be appointed by the Insurance Commissioner: One member shall
represent an indemnity health care insurer; one member shall represent a preferred provider
organization; one member shall represent a third party administrator; one member shall represent
a health maintenance organization accredited by URAC; and one member shall represent a health
maintenance organization accredited by the national committee on quality assurance. The
secretary and the Insurance Commissioner, or the designee of either or both, shall be nonvoting
ex officio members. Upon the effective date of this legislation, the state hospital association, the
state association of licensing boards and state medical association shall each designate to the
department one person to represent their respective associations and members and those
designees shall be appointed to the advisory committee by the secretary.

(b) At the expiration of the initial terms, successors will be appointed to terms of three
years. Members may serve an unlimited number of terms. When a vacancy occurs as a result of
the expiration of a term or otherwise, a successor of like qualifications shall be appointed.
Representatives of the hospital association, the association of licensing boards and the state
medical association shall serve for three-year terms.

(c) The advisory committee shall meet at least annually to review the status of uniform
credentialing in this state, and may make further recommendations to the secretary and the
Insurance Commissioner as are necessary to carry out the purposes of this article. Any uniform
forms and the list of health care practitioners required to use the uniform forms as set forth in
legislative rule proposed pursuant to section two of this article may be amended as needed by
procedural rule.

ARTICLE 1C. HEALTH CARE PROVIDER TRANSPARENCY ACT.

§16-1C-1. Definitions.
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(a)'Direct patient care” means health care that provides for the physical, diagnostic,
emotional or rehabilitation needs of a patient or health care that involves examination, treatment
or preparation for diagnostic tests or procedures.

(b) "Employee" means an employee or contractor of a health care provider or a person
who is granted privileges by a health care provider who delivers direct patient care.

{c) "Health care provider" means an individual, partnership, corporation, facility, hospital
or institution licensed or certified or authorized by law to provide professional health care service
in this state to a patient during that patient's medical, remedial or behavioral health care, treatment
or confinement.

(d) "Secretary” means the Secretary of the Department of Health. The secretary may
define in rules any term or phrase used in this article which is not expressly defined.

§16-1C-4. Rules.

The secretary, in consultation with appropriate health care provider professional licensing
boards, shall propose rules for legislative approval in accordance with the provisions of chapter
twenty-nine-a of this code to implement the provisions of this article. These rules shall include, at
a minimum:

(1) The contents of the identiﬁcatior; badge, which shall at least include the name of the
employee and title of the employee;

(2) The title to be used to identify employee licensure information;

(3) The appearance of the identification badge, which shali have the titie of the employee
as large as possible in block type: Provided, That health care facilities providing identification
badges prior to enactment of this article shall not be required to issue new badges;

(4) The process and procedure for seeking an exemption from the requirements of this
article; and

(5) Such other ruies as may be deemed necessary to effectuate the purposes of this

article.
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ARTICLE 2. LOCAL BOARDS OF HEALTH.
§16-2-2. Definitions.

Unless the context used clearly requires a different meaning, as used in this article:

"Appointing authority" means the county commission or municipality, or combination
thereof, that authorized the creation or combination of the local board of health, in whatever form
it presently exists;

"Basic public health services" means those services that are necessary to protect the
health of the public and that a local board of health must provide;

"Bureau” means the Bureau for Public Health;

"Clinical and categorical programs" means those services provided to individuals of
specified populations and usually focus on health promotion or disease prevention. These
services are not considered comprehensive health care but focus on specific health issues such
as breast and cervical cancer, prenatal and pediatric health services, and home health services;

"Combined local board of health" is one form of organization for a local board of health
and means a board of health serving any two or more counties or any county or counties and one
or more municipalities within or partially within the county or counties;

"Commissioner” means the Commissioner of the Bureau for Public Health, who is the state
health officer;

"Communicable and reportable disease prevention and control” means disease
surveillance, case investigation and follow-up, outbreak investigation, response to epidemics, and
prevention and control of communicable and reportable diseases;

"Community health promotion" mean assessing and reporting community health needs to
improve health status, facilitating community partnerships including identifying the communify’s

priority health needs, mobilization of a community around identified priorities, and monitoring the

progress of community health education services;
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"County board of health” is one form of organization for a local board of health and means
a local board of health serving a single county;

"Department" means the Department of Health;

"Enforcement activity" means the implementation or enforcement of applicable state rules,
local rules, and local health department rules;

"Enhanced public health services" means services that focus on health promotion
activities to address a major health problem in a community, are targeted to a particular population
and assist individuals in this population to access the heaith care system;

"Environmental health protection"” means efforts to protect the community from
environmental health risks including, inspection of housing, institutions, recreational facilities,
sewage, and 